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EXECUTIVE DIRECTOR THE FLORIDA BAR 


Lawyer “Reciprocal Insurer” Moves Forward 


Late this summer or early next 
fall you will be asked to capitalize 
the new Florida lawyers “reciprocal 
insurer.” How? When? Where? 


Let’s start with a definition. 


“Reciprocal insurer” means an 
unincorporated aggregation of 
subscribers operating individually 
and collectively through an 


attorney in fact to provide 
reciprocal insurance among 
themselves: Florida Statutes 
629.021. 


This reciprocal insurer is being 
formed to ensure that Florida 
lawyers will have malpractice 
insurance available to them. Please 
understand that even though the 
Board of Governors agreed at its 
May meeting, with the recom- 
mendation of the Group Insurance 
Committee, that the reciprocal be 
capitalized, whether the reciprocal 
will be activated to actually issue 
policies will be decided late in the 
calendar year. 

The committee has resolved that 
the reciprocal should be “ready to 
go” by November 15, 1978. The 
Board, in approving capitalization, 
authorized the ‘“‘Advisory 
Committee” of the reciprocal to go 
forward and solicit for the 
$1,250,000 minimum capitalization 
required by statute or more to 
establish a reciprocal. 

The Group Insurance Committee 
resolved that only if there is “no 
reasonable alternative” in the 
insurance markets of the private 
sector should the reciprocal be 
activated. This means that 
activation would occur if either 
Gulf Insurance Company of Texas 
resolved not to continue coverage 
of Florida lawyers, or the premium 
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rates of Gulf reach an unreasonable 
high note, which in the opinion of 
the Board, justifies activation of the 
reciprocal. If the reciprocal was not 
activated, funds deposited in the 
capitalization process would be 
retumed to individual lawyer- 
subscribers, hopefully with interest. 


National Outlook 


Although there has been much 
conversation about self-insuring for 
professional liability insurance 
coverage among bar groups 
nationwide, few have done so. 
American Home currently 
underwrites 32 bar sponsored 
plans. Another 16 are underwritten 
by Shaud, Morahan and Company. 
CNA has two state bars while 
California sponsors the program 
offered by Travelers. 

A new market has opened in 23 
states. Pacific Employers, an INA 
company, has entered the field 
writing an occurrence form 
coverage. Generally, there has been 
some relaxation over the nation by 
insurance companies to write new 
business compared to several years 
ago when the market was virtually 
closed. 


The North Carolina Experience 


For more than a year, the North 
Carolina Bar Association has been 
working toward establishing a 
mutual insurance company to 
handle lawyer liability coverage. 
May 1, 1978, it issued the first 
policies. 

One million dollars were raised 
previously through the 4,800 
members of the bar association. 
Eighteen hundred subscribers paid 
in an average of $585 to accomplish 


the necessary capitalization. The 
policies issued have a_ $1,000 
deductible, and for $100,000 - 
$300,000 coverage the lowest 
category of annual rate is $255. This 
is basically the going market rate in 
North Carolina, one of the lowest in 
the nation. There is a 16 percent 
reduction if $.E.C. coverage is not 
included. Policies are issued on a 
selective basis contrary to Oregon 
where $500 annually is charged all 
lawyers for mandatory coverage. 


North Carolina also writes 
policies with higher premiums up to 
$1,000,000 and hopefully will go to 
$5,000,000 when sufficient 
reinsurance is acquired. 

The Florida Bar has wrestled 
mightily with malpractice 
insurance. A comprehensive 
market survey by Frank B. Hall and 
Company concluded that “a self- 
insured risk financing program 
should not be attempted at this 
time.” (November 1977.) One of 
the basic reasons was that the 
projected premium rate for basic 
coverage would be $492 while Gulf 
Insurance Company then 
offering the same coverage at $292. 
Since then, rates have changed and 
no other underwriter at a 
reasonable rate has expressed 
interest in our business. Hence, the 
need for our own self-insured 
vehicle to ensure coverage for 
Florida lawyers should Gulf elect to 
discontinue coverage. 

We hope all Florida Bar members 
will be willing to invest in the 
“reciprocal insurer” when called 
upon to do so in the months ahead. 
Such an investment will safeguard 
the legal profession for years to 
come. 


MARSHALL R. Cassepy 
Executive Director 
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All great peoples are conservative; slow to believe in novelties; 
patient of much error in actualities; deeply and forever certain 
of the greatness that is in law, in custom once solidly established, 
and now long recognized as just and final. 


Thomas Carlyle: Past and Present, III, 1843 


To borrow from our friends in 
agriculture, it is “one thing to 
scarify and clear the land - yet 
another to prepare the earth, 
and plow a deep and regular 
furrow.” As we see it, The 
Florida Bar has well accom- 
plished the former; now comes 
time for perfecting and refining 
its programs, goals and 
methodology. 

A conservative approach to 
our functions requires analysis 
of progress to this point and an 
intensive exercise, by the 
organizations and means we 
have already devised, of the 
powers we possess to perform 
the duties we owe the Bar, 
bench and public. To proliferate 
programs may, upon reflection, 
be nothing more than bigness 
for its own sake. Let us seek 
quality rather than quantity to 
uphold our present position and 
permit, then, the further 
expansion of our interest and to 
that end: 

1. Do our efforts in public 
relations fortify our professional 
standing in the community and 
adequately educate the lay 
public as to our duties, ethics, 
and limitation of our powers? 
Should the lawyer be 
considered, as by some, as the 
deus ex machina, able to solve 
all society's problems? 

2. Isthe grievance system all 
that it should be, protecting the 
reciprocal interests of client and 


attorney? 

3. Are the continuing legal 
education programs giving 
value for the time, money and 
effort devoted to them? 

The answers to these and 
related inquiries will occupy this 
Administration, and, hopefully, 
one year hence, we will be able 
to pinpoint our strengths so that 
the future may build with 
confidence upon tested 
foundations. 

We are confident we can call 
upon your assistance, expertise 
and cooperation in this group 
enterprise. 

As attorneys we are cognizant 
that one of the characteristics of 
the adversary system under 
which we practice is on 
occasion, unavoidably but 
understandably, antagonism. 
This is an unfortunate climate 
having its genesis in the 
resentment arising from 
differences between and among 
the disparate interests 
comingled by controversy and 
litigation. Yet we are not 
exonerated thereby from 
exercising our professional 
functions in the delivery of 
justice system; it is not required 
that we be loved but that we be 
entitled to respect for the 
significant examples of moral, 
ethical and legal worth revealed 
in and by our labors. 

We ask for no more than this 
and deserve no less. 


The profession of the law is the only aristocracy that 
can exist in a democracy without doing violence to its nature. 


Alexis de Tocqueville: Democracy in America. I, 1835. 
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A Profile — 
Robert L. Floyd, President 
of The Florida Bar 


By Linda H. Yates 


e Cheerful whistling reverberates along the 
hallway of the 25th floor of One Biscayne Tower, 
Miami. The fragrance of a freshly lighted cigar 
drifts into the reception room of Frates, Floyd, 
Pearson, Stewart, Richman and Greer, P.A. The firm 
knows that senior partner Robert L. Floyd has 
retumed from court. 

“His whistling sums up his basic disposition,” says 
long-time friend and law partner Ray Pearson. “Bob 
Floyd is the type of law partner you dream about. 
He is an aggressive hard-hitting advocate in court, a 
warm compassionate friend and family man. The 
rest of us may have low spirits over a weighty 
problem or setback, but Bob has a talent for lifting us 
up and making us see the bright side,” Pearson says. 

Bob Floyd is also the type leader associations 
dream about. 

His “Now, Fran and men,” at Florida Bar Board of 
Governors meetings is the cue for fellow Board 
members to listen carefully. It may have been 
preceded by an hour of divergent views and debate, 
too strong a resistance to change, or too hasty a 
willingness to move into a new direction. The 
position he takes is strong and forceful as he skillfully 
encompasses all expressed concerns into a cohesive 
and acceptable solution. 

“He never gets angry, and he never makes anyone 
else angry,” Board member C. Harris Dittmar says. 
“He brings about a cooperative effort through 
humor, using a witty comment or joke to relieve the 
tension. Bob is able to see a need for change and 
work for it, but he wants to know where we are 
going before he acts. I would call him a ‘liberal 
conservative, ” Dittmar said. 

When the 60-year-old Miamian takes the oath as 
president of The Florida Bar during the annual 
convention in Hollywood on June 17, he will bring 
with him talent and experience accumulated in six 
different career choices. The list reads like an 
unbelievable TV script, but the real life and 
adventures of Bob Floyd include action as an F .B. I. 
agent, legislator, circuit judge, sheriff, mayor of a 
large city, and practicing lawyer. If he has been all 
those, then why does he want to be president of The 
Florida Bar? 

“A person has priorities and goals,” he explained 
recently. “When you become older and the list 
becomes narrower, you evaluate the circumstances 
and the timing. I had devoted 33 years of my life asa 
member of the Bar, so one of my goals was to serve 
as its president. My law firm gave me its unqualified 
blessing and I ran for president-elect in 1976.” 

His goals now are to “make a number of fine 
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existing programs work,” he says. Instead of looking 
for new challenges usually expected of a Bar 
president, Floyd wants his administrative year to be 
one of “reassessment” during which he will direct 
his efforts to programs that have been a product of 
the leadership of past years. “I want to make them 
work to the fullest. Unfortunately, when we start 
new programs in response to a new development, 
they are not budgeted for and are frequently begun 
with inadequate planning and staff support. They 
also may drain support from the ongoing programs 
of the Bar,” he explained. 

The disciplinary program, Clients’ Security Fund, 
youth and the law program, public relations, and 
quality continuing legal education are high on his list 
for continuing emphasis. “The Supreme Court 
Special Committee on Disciplinary Procedures has 
recommended the direction the Bar must go in its 
grievance program. And members of the Bar are 
demanding high quality CLE. When they walk away 
from a CLE course they want to feel more 
confident, more learned. With recent emphasis on 
numbers of courses, those attending don’t always 
feel more learned,” he said. He proposed separating 


CLE courses, designing some for younger 
practitioners and some for experienced 
practitioners. 


“We are reappointing William O. E. Henry as 
chairman of the Continuing Legal Education 
Committee. We are fortunate to have him as 
chairman. Because of his leadership and efforts, our 
CLE program is already on the brink of the quality 
we are seeking,” he said. 

President Floyd feels the Bar’s youth and the law 
program, begun last year with the help of an LEAA 
grant, is the best way to reach impressionable youth 
to make them understand that law is not just for 
lawyers and judges, but for them. “If they don't like 
it, they can take steps to change it,” he said. If the 
State Department of Education through legislation 
in the 1978 session assumes responsibility for law 
education courses in the public schools, President 
Floyd sees a continuing role for the Bar to teach the 
teachers. 

President Floyd appreciates the contributions of 
Bar members who serve on committees and in 
sections. “The cumulative effect of their efforts is 
analogous to good legislation,” he pointed out. 
“Good legislation is not achieved in one session; it’s a 
developing process that receives the benefit of 
changing memberships and ideas.” 

“The same is true about The Florida Bar,” he said. 
“No one person runs the Bar. It is a team effort of 


very intelligent, knowledgeable people elected and 
appointed by their peers, of a dedicated staff, and of 
a Board of Governors who accomplish the most 
when they pull together as a team.” 

When he made his acceptance speech upon 
becoming president-elect during the convention in 
June 1977, Floyd said that because of the adversary 
nature of the legal profession, lawyers will never be 
free of criticism, will never be loved, but hopefully 
will be respected. He takes that same practical 
approach into the presidency regarding the Bar's 
reaction to the transition the practice of law is now 
undergoing as a result of environmental actions, 
court opinions, consumerism. “We must work just to 
slow down the change and put forth our efforts to 
maintain our professional standards,” he advises. 

Neither does President Floyd believe the Bar can 
control the growth of the profession or its economic 
condition. “If a person has aptitude to become a 
lawyer, who should prevent his doing so? Many 
lawyers have the false premise that the profession 
owes them a living. There is no way the organized 
Bar can guarantee every lawyer a living. We have 
tried to control competition from unauthorized 
practitioners, such as banks and title companies, but 
we have lost at every turn. We can’t put an economic 
latch on the pocketbook of lawyers—the principle 
of supply and demand rules and the competent 
lawyer will make it.” He believes the Supreme Court 
Special Commniittee’s recommendations for 
controlling lawyer competency may be a step 
toward encouraging greater competency. 


Rights of Lawyers 


He noted an increasing unrest in lawyers. “Today 
they are talking about the rights of lawyers; they feel 
they are becoming second-class citizens because of 
the unjustified criticism directed toward the 
profession.” Protecting the rights of lawyers has 
been of particular concern to him since 1955 when as 
a circuit judge he was invited to sit temporarily as 
associate justice on the Supreme Court of Florida. 

The court reversed and remanded a judgment 
entered by the Dade County Circuit Court 
disbarring a lawyer on the mere showing that he 
invoked constitutional protection against self- 
incrimination when questioned about his alleged 
membership in the Communist Party. Associate 
Justice Floyd wrote a specially concurring opinion 
in Sheiner v. State (82 So. 2d 657) in which he said: 

“I cannot agree with the contention that would 
relegate members of the Bar to the status of 
‘secondary citizens’ under the constitutions of 
Florida and the United States. Whatever rights 
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lawyers enjoy as individuals under these two 
documents, they must also enjoy as attorneys. 
Otherwise, it follows that ‘it is wrong to assert a 
right.’ ”” He moved to reverse and remand the cause 
with directions to proceed to proof of allegations as 
contained in the motion to disbar. 

“Our pHilosophy in protecting lawyers’ rights is 
still relevant,” President Floyd believes. “Lawyers 
are ordinary citizens and like ordinary citizens they 
do not like to be regulated, but some regulation is 
essential to a democratic society. Without it we 
would be a splintered profession with little clout.” 


The Depression Years 


Bob Floyd’s practical approach to_ his 
administrative year as president—taking what there 
is and developing its fullest potential—has been the 
credo of his life. Born in Cincinnati, Ohio, on 
January 4, 1918, he came with his mother and 
grandmother to Miami in October 1925. It was 
during Miami's early boom years and the only place 
available to live was a temporary campground 
facility in the northwest section of the city. After a 
year his mother was able to find more suitable and 
permanent living quarters and they moved out just 
days before the campground barracks type 
buildings were destroyed in the hurricane of 1926. 
There were a great loss of life and millions of dollars 
in property damage in the city and the boom was 
over. Another crash, an economic one, struck Miami 
in 1929 as the depression hit the entire nation. Bob 
Floyd’s mother was laid off from her merchandising 
job at Burdine’s department store and the family 
experienced the hard years that followed. Later Mrs. 
Floyd was employed by another department store 
and the family continued to live in the Attapattah 
area of Northwest Miami. Even in his youth 
recalled, the area was a rough neighborhood 
occupied primarily by working people. 

“It was fate that kept a lot of kids out of trouble,” 
he recalled. “We belonged to a scout troop in which 
the scoutmaster and his wife took a great deal of 
interest in our welfare. We became involved in state 
competition in swimming and field meets and all but 
eight of us became Eagle Scouts. There is no 
question in my mind that our scoutmaster steered us 


Bob Floyd credits 
scouting for steering 
him on the right path in 
his youth. He achieved 
Eagle Scout with 
Troop 39 sponsored 
by the Allapattah 
Methodist Church in 
1934. 


on the right path,” he said. Friendships started 
during those scouting Gays were enduring. Fellow 
scout Bill Frates is now one of Floyd’s law partners. 

Floyd attended the local schools in Dade County. 
At Miami High School he became involved in a 
debating class and decided at that time that he 
would like to become a lawyer, a profession in 
which he could use persuasive arguments to win a 
case. When he graduated in 1936 he went to work to 
raise money for college. His earnings came to $350 
that summer and he deposited them weekly in a 
bank. His first earnings were lost when the bank 
failed soon afterwards. He made it to the University 
of Florida anyway that fall and studied there one 
year. It was there at the Chi Phi fraternity house that 
he met a man who was to become a fellow circuit 
judge and later a law partner, Ray Pearson. 

Floyd returned to Miami and in 1937 went to work 
as an Office assistant with the law firm of Shutts and 
Bowen for $12.50 per week. He was pleased with the 
pay since young lawyers in the firm were only 
making $18 a week. He continued to work for the 
firm and attended Southern University Law School 
in Miami at night. At that time an undergraduate 
degree was not required for admission to law school. 


A 23-year-old F.B.I. agent poses outside the Academy in 
1941. 


An Agent for the F.B.1. 


In February 1939, Bob Floyd started the first of 
several interesting careers. A friend was becoming a 
special agent of the F.B..1. and encouraged him to 
also go to work for the agency. Floyd went to 
Washington, D.C., asa clerk forthe F.B.I. on July 10, 
1939. In the years that followed he attended 
Washington College of Law, now The American 
University, at night and upon completion of his 
degree he became a Special Agent of the F.B.I. in 
June 1941, serving in various cities in the United 
States until October 5, 1945. 

Floyd took the District of Columbia bar 
examination and was admitted to the Bar there. He 
could not take leave from his job to return to Florida 
to take the Florida bar examination until 1943. 
Instead he went on to Chicago on his first F.B.I. 
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assignment. He resigned to enter the practice of law 
in Miami in October 1945, becoming affiliated with 
a law firm including former classmates of his at 
Southern University. 

Rose Marie Norcross, a native Miamian of Key 
West parentage, was working as a deputy circuit 
court clerk in the Dade County Courthouse and 
frequently assisted the young lawyer in filing papers 
in the court. In 1946, they were married and today 
they have three sons, one daughter and one 
granddaughter. 


Mayor of Miami 


It was an easy and rapid transition for Floyd 
to go from high school debating to law practice to 
politics. Five minutes before the deadline for 
qualifying in 1947, Floyd filed as one of 20 
candidates for mayor of Miami. He was the 
youngest candidate at 29 and won the election. “It 
was simply a matter of being at the right place at the 
right time,” he explained. Typical of his goals, Floyd 
did not begin his political career with a lesser office 
but strived for the top position as head of a city 
commission governing 225,000 people. Miami still 
had wide areas of unoccupied land and Miami 
Beach, to the east, was just beginning to become a 
tourist attraction. [he youngest mayor in the history 
of the city, Floyd served his two years and began 
programs that are still integral parts of community 
life in that city. During his term the city built a new 
library across the street from where he now 


Shortly after his election as mayor of Miami, Bob Floyd 
spoke before the Greater Tampa Chamber of 
Commerce (above photo). The 29-year-old mayor 
started a million-dollar library, garbage disposal plant, 
one and one-half million dollars of sidewalks, $250,000 of 
street construction, new bandshell and amphitheatre, 
and led slum clearance and low-cost housing. 


practices law, and started a youth program of 12 to 
15 neighborhood youth centers. The young mayor 
remembered his scouting days and wanted to retum 


Bob Floyd was in distinguished company as one of ten 
outstanding young men of the United States in 1949. The 
group selected by the Jaycees met at the White House at 
the invitation of one of the ten, President Gerald Ford, for 
a reunion on May 5, 1976. Front row, left to right, are 
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Robert L. Floyd, Franklin D. Murphy, the President, 
Senator Charles Percy; back row, left to right, Charles E. 


Hastings (deceased), Theodore Roosevelt Ill, Bud 
Wilkinson, John Ben Shepperd, Kenneth S. Pitzer and 
Harold Russell. 
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Dade County Representative Bob Floyd addresses the House in the 1953 session. 


the contribution by aiding youth with a program that 
would get them off the streets and out of trouble. He 
is proud that the youth program started during his 
term of mayor has now been expanded and is a 
permanent part of Miami. 

Because of his record as mayor, he was named one 
of five outstanding young men in the State of Florida 
in 1947 by the Florida Junior Chamber of 
Commerce, and in 1949 he was named one of ten 
outstanding young men in the United States by the 
United States Junior Chamber of Commerce. 

“Bob Floyd is a great storyteller,” law firm 
partner Sherryll Martens Dunaj relates. “He likes to 
show us the picture with the others named 
outstanding young men that year taken during a 
reunion at the White House in May, 1976. ‘Look at 
that group,’ Floyd says. ‘I’m the only one who didn’t 
become famous!’ ” The picture included such 
notables as President Gerald Ford, Senator Charles 
Percy, Theodore Roosevelt III, Bud Wilkinson, John 
Ben Shepperd and Harold Russell. 

Floyd's appetite for politics continued and in 1950 
he ran for the state legislature, considering it a 
particularly good avenue of public service for 
lawyers. 


“It was a much smaller legislature in those days,” 
he said. “And service during the 1951 and 1953 
sessions gave me an overview of Florida as an entire 
state, whereas before I had concentrated my 
attention on the problems of Miami.” For his service 
during the first session, Floyd received the Allen 
Morris “Cracker Politics” award as the outstanding 
first term representative in 1951. Again, permanent 
contributions to the area he represented were made. 
The Florida Turnpike was started and _ the 
University of Miami Medical School was created 
due to the efforts of the Dade delegation. 


Service on the Bench 


His next venture into a political race was directed 
to his own professional field. He was elected circuit 
judge in the Eleventh Judicial Circuit in 1954, and 
was reelected without opposition in 1960. Looking 
back now he says he enjoyed the circuit bench most 
of all the various positions he has held. “The 
judiciary is really the only branch of government 
which must grant a citizen a hearing. That is why it is 
so important that the judiciary maintain its 
independence. Citizens are prone to overlook the 
fact that it is the judiciary that separates them from 
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Judge Floyd is photographed in his office shortly after 
his election as circuit judge in and for the Eleventh 
Judicial Circuit. 


too much control from the other two branches of 
government.” 

Law partner Ray Pearson, who served as a circuit 
judge at the same time, recalls that Judge Floyd 
“served with good common sense, good judicial 
temperament, and had an excellent appellate 
record.” 

With a growing family and educational expenses 
soon on the horizon, Bob Floyd had to make a 
difficult decision in 1963. He was president-elect of 
the Florida Conference of Circuit Judges, but on 
January 4 he resigned as circuit judge to reenter the 
practice of law with the firm of Frates, Fay and 
Floyd. The firm is now Frates, Floyd, Pearson, 
Stewart, Richman and Greer, P.A., specializing in 
general trial practice. As a member of the firm, he 
served as city attorney for the City of North Miami 
from October 1963 to October 1965. His law 
practice now is devoted primarily to commercial 
litigation in jury and nonjury trial matters, but he is 
designated under The Florida Bar Designation Plan 
in criminal, family law and trial practice. 


Dade County Sheriff 


For 37 days in 1966, Floyd was sheriff of Dade 
County. Governor Haydon Burns had suspended the 
Dade County sheriff in April and had called upon 
Bob Floyd to assist him in finding someone to be 
interim sheriff during the criminal trial of the man 
who had been suspended. Instead of accepting the 
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recommendations Floyd made for others to take the 
position, Governor Burns appointed Floyd interim 
sheriff on April 27, 1966. “It was a good experience 
to come into close contact with a group of dedicated 
law officers,” Floyd recalled. 

From the political arena, Floyd moved easily into 
elected positions in the professional arena. In July 
1966 he was elected president of the Dade County 
Bar Association and served a term as national 
president of the Society of Former Special Agents of 
the F.B.I., Inc. He chaired the special joint 
House/Senate lay committee on legislative ethics in 
1966. In 1968 he was elected to the Board of 
Governors of The Florida Bar and was a member of 
the House of Delegates of the American Bar 
Association. He is a Fellow of the American College 
of Trial Lawyers and of the International Academy 
of Trial Lawyers. He is also a member of the Board 
of Trustees of The American University in 
Washington, D.C. The most recent honors accorded 
him occurred on December 10, 1977, when he was 
coronated a 33rd degree Scottish Rite Mason, and on 
May 26, 1978, when he was tapped into Florida Blue 
Key, University of Florida leadership honorary. 


Family Life Important 


Just as in the public and professional dimensions 
of his life, Bob Floyd has made an effort to realize 
the fullest potential in family life. “You live and die 
for your children and you can never recapture the 
lost time you did not spend with them as they were 
growing up,” he said. Spending time together as a 
family has always been important to the Floyds. 
There were frequent water skiing jaunts in the 
Florida Keys at the vacation home they maintain in 
Key Largo. Family recreation centered around what 
the young people enjoyed doing, whether it was 


Bob Floyd accepts appointment as sheriff of Dade 
County by Governor Haydon Burns in April, 1966. He 
served until the first week in June, 1966. 
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Florida Bar member Nick Buoniconti, captain of the 
Miami Dolphins, poses with Florida Bar member and 
then part owner of the Dolphins, Bob Floyd. It was 
February 1973 and the Dolphins had a month earlier won 
the Super Bowl against the Washington Redskins. 


boating, swimming or camping. As the children 
grew, their camping evolved from small tents to the 
leisure vehicle. In 1969, when Bob Floyd had part 
ownership of the Miami Dolphins football team, the 
Floyds and their three sons and one daughter 
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traveled together to every out-of-town game. 


Floyd was careful never to encourage or 
discourage his children from following him into 
the legal profession. Even so, their son Eddie is now 
attending law school in Virginia. Their oldest son 
Robert is a captain in the regular Army in Germany 
and gave the Floyds their first grandchild last year. 
The youngest son, Jimmy, is now a junior at Florida 
State University and daughter “Poodie” has 
graduated from Florida State University and lives in 
the family home in South Miami. She works as an 
interior designer: 


His special relationship with his wife and children 
is one of the first things mentioned by those who 
know Bob Floyd best. “His children are a real credit 
to him,” Sherryll Dunaj says. “Theirs is a closeknit 
family.” “I’ve never known a better family man,” 
marvels Ray Pearson. 


“Some men obtain prestige from being president 
of The Florida Bar. Bob Floyd brings prestige to the 
office,” retiring President Russell Troutman said 
recently. 


Without doubt, Bob Floyd has won for himself the 
respect he believes the legal profession deserves.0 
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THE FLORIDA BAR’S 
DESIGNATION COORDINATING COMMITTEE 


HAS APPROVED PUBLICATION OF ATTORNEY LISTINGS 
AND DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY & MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is again planned for inclusion in the 1979 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings are becoming a most readily available source for Florida lawyers to use 


when they or their clients require the particular services of another lawyer either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. 
The cost of the listing in this new section to appear in the 1979 Florida Lawyers 


Diary and Manuai is a modest $25 for each listing under each designated 
branch of the law. 


Clip and Mail Today! 


FLORIDA LAWYERS DIARY & MANUAL 
P.O. BOX 50 
NEWARK, N.J. 07101 


Please insert the following listing in the special section to be published in the 


1979 Florida Lawyers Diary and Manual and bill me $25.00 for each listing under 
each field of law. 


NAME 

ADDRESS 
CITY ZIP 
TELEPHONE AREA CODE______ TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 
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Cameras 
Courtroom 


By Judith L. Kreeger 


On June 14, 1977, the Florida 
Supreme Court charted a new 
course in American jurisprudence. 
It ordered a pioneer one-year pilot 
program during which still and 
television cameras could record 
court proceedings under certain 
limited conditions and circum- 
stances, effective July 5, 1977. On 
June 30, 1978, the pilot program will 
end and all participants will be 
asked to submit their evaluations to 
the Supreme Court. The court will 
then decide whether it will modify 
the existing prohibition of cameras 
and sound equipment in Florida’s 
courtrooms. 

To place the pilot program in its 
procedural setting, on January 24, 
1975, Post-Newsweek _ Stations, 
Florida, Inc., which owns and 
operates two television stations in 
Florida, filed a petition in the 
Supreme Court of Florida for 
modification of Canon 3A(7) of the 
Code of Judicial Conduct. Canon 
3A(7) prohibits cameras and 
electronic sound equipment in 
courtrooms in Florida, except for 
certain very limited purposes, such 
as the use of videotaped depositions 
and coverage of strictly ceremonial 
occasions. Post-Newsweek’s 
proposed amendment of the canon 
is to allow media’s use in 
courtrooms of television cameras, 
electronic sound devices and 
photographic equipment, subject 
to the judge’s power to impose 
conditions so as to ensure proper 
decorum and prevent distractions. 

Florida has an integrated bar and 
the Rules of Professional Conduct 
for its lawyers and judges are 
promulgated by the Supreme 
Court, which has exclusive and 
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in the 


original jurisdiction over all matters 
concerning Florida’s Rules of Civil 
and Criminal Procedure. 

Post-Newsweek’s petition 
emphasized the developments in 
electronic technology since the 
United States Supreme Court’s 1965 
Billie Sol Estes decision,! which now 
enable media to visually and aurally 
record courtroom proceedings with 
virtually no distraction to those 
present. 

It quoted the conclusion of the 
plurality opinion written by Justice 
Clark that: 


It is said that the ever-advancing techniques 
of public communication and_ the 
adjustment of the public to its presence may 
bring about a change in the effect of 
telecasting upon the fairness of criminal 
trials. But we are not dealing here with future 
developments in the field of electronics. Our 
judgment cannot be rested on the hypothesis 
of tomorrow but must take the facts as they 
are presented today. 


Judith L. Kreeger isa partner with her husband 
Julian Kreeger in the Miami law firm of 
Kreeger & Kreeger. She has served as 
chairman of The Florida Bar Media Relations 
Committee since 1973. Mrs. Kreeger earned 
the A.B. degree from Randolph Macon 
Women’s College and the J.D. degree from the 
University of Miami. 
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It argued that the factual premise of 
the Billie Sol Estes case no longer 
exists so that the rationale of the 
holding no longer applies. Post- 
Newsweek claimed that the United 
States Supreme Court left open the 
question of whether future 
technological developments might 
later alter its ruling. In short, the 
petitioner argued that fair and 
accurate coverage of court 
proceedings, which are public 
matters, could now be atforded 
without prejudicing constitutional 
rights of the parties to the 


proceedings. 
In May 1975, the Florida 
Supreme Court agreed to 


reexamine Canon 3A(7), but 
refused to approve the specific rule 
change proposed by Post- 


Newsweek. It granted the parties 
leave to supplement the record with 
additional studies and reports, then 
held conferences with media 
representatives and other interested 
parties to consider establishment of 
a pilot program. The justices 
viewed a television videotape film 
prepared under the auspices of the 
Supreme Court of the State of 
Washington.? 

The court enlisted the cooperation 

of a circuit judge in Tallahassee, who 
agreed to conduct a civil and 
criminal trial allowing media camera 
and audio coverage. 
Coverage was conditioned upon 
the consent of the jurors and 
witnesses, among other things.* 
When the Tallahassee judge was 
unable to obtain the necessary 
consents to conduct the 
experimental trials, the Supreme 
Court modified its order to allow 
the experimental trials to be 
conducted in Orlando.‘ The 
designated Orlando trial judge was 
similarly unable to obtain the 
requisite consents, so _ the 
experiment was expanded _ to 
include Jacksonville. In Jackson- 
ville, the designated judge finally 
found a case with willing parties, 
only to have it settle on the 
courthouse steps. 

Having met with total failure in 
securing the consent of all 
participants to a trial, the court 
stated in April 1977 that: 


. . it remains the view of their court that a 
test. period during which trials will be 
conducted at which the electronic media and 
still photographers will be present is essential 
to a reasoned decision on the petition for 


‘ 


modification of Canon 3A(7). 
It then announced its decision, 
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Cameras in the 
Courtroom 


... to invoke a pilot program with a duration 
of one year from July 1, 1977, during which 
the electronic media, including. still 
photography, may televise and photograph at 
their discretion, judicial proceedings, civil, 
criminal and appellate, in all courts of the State 
of Florida, subject only to the prior adoption 
of standards with respect to types of 
equipment, lighting and noise levels, camera 
placement, and audio pickup, and to the 
reasonable orders and direction of the 
presiding judge in any such proceedings. 

The one-year pilot program 
became a reality on July 5, 1977, by 
the terms of the now familiar June 14, 
1977, order,’ which specified certain 
standards of conduct and 
technology. 


1. There may be one. still 
photographer and one television 
cameraman per trial courtroom, 
who may not enter or leave the 
courtroom, move about, or change 
film while court is in session. 
Pooling arrangements are to be made 
by the media without judicial 
intervention. 

2. Only certain designated 
equipment may be used and no 
flash equipment or special lighting 
is permitted (cameras must work 
with available light). The presiding 
judge is to place photographers and 
cameramen in the courtroom. 

3. Bench conferences and 
attorney-client conferences may 
not be broadcast or published. 

4. Films, tapes or other 
recordings of the trial proceedings 
may not be used on appeal. 

5. The court will not entertain 
appellate review sought by media 
of an order entered by a judge ona 
matter concerning the standards. 


Pursuant to the Supreme Court’s 
order, the chief judge of Florida’s 
circuit courts, other circuit judges 
and media representatives met to 
consider the location of cameras 
and microphones in Florida 
courtrooms. Administrative orders 
were entered in the various circuits, 
in many instances attaching 
sketches indicating specific 
locations for electronic equipment 
in each courtroom. 

Print and broadcast media in 
various circuits hammered out either 
oral or written “pooling protocols.” 
For example, in Dade County, the 
television pooling protocol is 
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essentially a “first come, first film” 
arrangement. The Dade County 
print media protocol is a rather 
elaborate variation on that formula. 
After going to great lengths to 
specify which of the major local print 
media photographs what and when, 
it provides that “any disputes 
between or among still photogra- 
phers regarding who is to be the pool 
photographer during any portion of a 
trial proceeding shall be decided by a 
flip of a coin.” 


Several defendants in criminal 
cases have unsuccessfully attempted 
to bar coverage of their trials. 
William Wilhoit of Jacksonville, who 
was charged with rape, tried to use to 
his benefit a Florida Statute which 
prohibits publication of the identity 
of victims of sexual offenses.7 His 
petition was denied by the Florida 
Supreme Court.’ Two Miami Beach 
policemen charged with burglary 
attacked the June 14 Florida 
Supreme Court order as_ being 
unconstitutional. The trial judge 
certified to the Supreme Court the 
question of whether a criminal trial 
may be televised or photographed 
over the defendant’s objection. The 
case was dismissed.? Thus the court 
consistently reaffirmed its purpose to 
let the experiment run its full one- 
year course without ruling on the 
basic question. 

Jules Briklod asked a United States 

district court in Miami to enjoin the 
exercise of Florida Experimental 
Rule 3.1000 of the Florida Rules of 
Criminal Procedure. The court 
abstained from so doing, pending a 
determination of the constitution- 
ality issue by the state courts of 
Florida.'° However in dicta ina prior 
order denying preliminary 
injunction, the district judge 
questioned the wisdom of the novel 
experiment: 
The court can only speculate privately on the 
tragic possibility that an entire year’s worth of 
state court conviction — no matter how 
heinous the crime may be — may be subject to 
reversal through state and federal habeas 
corpus proceedings.!! 

Should the Florida Supreme Court 
decide to modify the prohibitions of 
Canon 3A(7) to allow electronic 
coverage of court proceedings, it will 
not be without precedent. Cameras 
and electronic recording are 
permitted in courtrooms, to some 
extent, in Colorado, California, 
Alabama, Washington, Minnesota, 
Montana, Georgia, Nevada, 
Kentucky, Oklahoma, Oregon, 


Wisconsin, Texas and New 
Hampshire. In some states, such 
coverage is conditioned upon 
consent of the parties, in others the 
judge has discretion to permit it ona 
case-by-case basis, in still others 
electronic coverage is permitted only 
in certain courts. 

The Florida Supreme Court will 
have the benefit of a demographic 
study now in progress by Florida 
Technological University. Univer- 
sity researchers are interviewing 
parties, witnesses, counsel, and jurors 
who have been involved in trial 
proceedings covered by electronic 
means during the pilot program, to 
determine what effect, if any, the 
presence of cameras had upon 
participants in covered trials. 
Interestingly enough, the study will 
not be as complete as hoped, because 
of a paucity of trials covered by 
media cameras. However, its results 
will be submitted to the Florida 
Supreme Court at the end of the one- 
year period. 

The court recently ordered!? that 
the experiment will terminate on 
June 30, 1978, as previously ordered. 
The Florida Bar, acting by its Board 
of Governors, will file a brief in 
opposition to the proposed rule 
modification. A briefing schedule 
has been established and _ all 
interested persons are invited to 
report their experiences and views to 
the court between July 1, 1978, and 
July 31, 1978. It appears that the final 
decision by the Florida Supreme 
Court will be forthcoming by early 
fall. oO 


! Estes v. Texas, 381 U.S. 532 (1965). 

2 In Re: Petition of Post-Newsweek Stations, 
Fla., Inc., No. 46, 835 (Sup. Ct. Fla. 
Interlocutory Order Filed May 21, 1975. 

3 In Re: Petition of Post-Newsweek Stations, 
Fla., Inc. 327 So.2d 1 (Fla. 1976). 

4 In Re: Petition of Post-Newsweek Stations, 
Fla., Inc., 337 So.2d 804 (1976). 

5 In Re: Petition of Post-Newsweek Stations, 
Fla., Inc., 347 So.2d 402 (1977). 

6 In Re: Petition of Post-Newsweek Stations, 
Fla., Inc., 347 So.2d 404 (1977). 

7 Wilhoit v. State of Florida, No. 77-52320 
(Sup. Ct. Fla. Order denying petition for 
certiorari filed September 1, 1977). 

8 FLa. Strat. $794.03. 

9 State of Florida v. Granger, No. 77-52164 
(Sup. Ct. Fla. Order Filed September 30, 
1977). 

10 Briklod v. Rivkind, No. 77-2148 (S.D. Fla. 
Order Filed October 26, 1977). 

'! Briklod v. Rivkind, No. 77-2148 (S.D. Fla. 
Order Denying Preliminary Injunction Filed 
July 20, 1977). 

In Re: Petition of Post-Newsweek 
Stations, Florida, Inc., for change in Code of 
Judicial Conduct, No. 46,835 (Sup. Ct. Fla. 
Opinion Filed May 11, 1978). 
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there when 
you need 


Florida Legal Research can get valuable 
research information to you when you 
need it. How? Quite simply, with the Lanier 
TS-2 word processor. 


After our researchers have done the work 
you need, they can communicate your 
memorandum or brief directly to your printer 
or screen. The word processor can be used 
with many other compatible machines as well. 
You can also use the processor to contact us 
whenever you need to. In this way, you are in 
constant touch with what is being done on 
your case. 


The word processor makes it possible for 
us to have a fine-tuned indexing system. We 
have immediate access to previous work that 
may be relevant to your particular case. 
Because of this, you don’t have to pay again 
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for work that has already been done. 

Florida Legal Research knows the 
importance of receiving research quickly. We 
have equipped our offices with the machinery 
needed to do just this. 


Let us start on your project now. Call toll 
free 1-800-342-5361. 


P.O. Box 881 
Gainesville, Florida 32602 
1-800-342-5361 
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Cameras and Courtrooms: 
The Denial of Due Process 


By Irwin J. Block 


The mainstay of the American 
judicial system is the unbiased, 
impartial jury. The jury has 
historically been viewed as a body 
untouched by outside influence, a 
body consisting of individual 
members functioning as a whole with 
but one object: to hear the evidence 
presented and to make a decision 
based solely upon that evidence. This 
rare and unique body is today being 
threatened by the presence of 
cameras in the courtroom, a presence 
which subverts jury impartiality and 
undermines the notions of due 
process and fair and impartial trials. 


There can be no doubt that the 
judgment of jurors greatly 
influenced by the presence of 
television cameras in the courtroom. 
In the first televised trial in Dade 
County, the jurors asked the trial 
judge if they could watch themselves 
on ‘television during the evening 
recess. Can there be any doubt that 
their judgment was influenced by the 
knowledge that they were appearing 
on television? Recently, one juror 
commented that the jury on which he 
sat withheld its decision because of 
the knowledge that the trial was 
being covered by television, and the 
jurors wanted to minimize the 
embarrassment that a speedy verdict 
would cause a member of the 
defendant's family. Can influence be 
overlooked here? What about the 
complaint of trial attorneys that they 
occasionally see jurors watching the 
television camera in order to see 
what the camera crew is focusing on 
rather than concentrating on the 
issues before them. Once again, no 
influence? 


There is even evidence of the 
camera’s influence on _ witnesses, 
attorneys and even the court itself. 
This influence was recently 
demonstrated when one trial lawyer, 
while examining a witness, was 
discreetly asked to move because he 
was blocking the camera. In another 
especially disconcerting case, trial 


454 


counsel could not secure an agreed 
upon continuance because of the 
television crew’s scheduling 
problems. Did the camera influence 
the court? 


Effect on Witnesses 


There have also been instances in 
which witnesses have been directly 
affected by cameras in the 
courtroom. In one such instance, a 
witness’ request to testify with his 
back to the camera was denied. Was 
this witness’ testimony influenced 
when he was forced to stare into the 
camera located in ihe front row of 
the courtroom as he testified? 
Another instance involved a trial 
where “the rule” had been invoked. 
During the trial, the court discovered 
that the witnesses were watching or 
listening to each other’s testimony on 
television or radio in violation of the 
rule. How can the court reasonably 
monitor every witness to prevent the 
witnesses from listening to the trial 
on radio or from watching the trial on 
television? Juries can be sequestered; 
can the witnesses be sequestered 
too? 

It would therefore appear that the 
suggestion of courtroom camera 
proponents to the effect that there 
have been no incidents in the past 
year is inaccurate. 

Although there is no known 
scientific measure of the exact effect 
of the television camera on jurors’ 
decisions, there have been a number 
of psychological studies conducted 
which deal with the effect of external 
influences on individual judgmental 
decision making.! These studies 
illustrate that anonymity is critical to 
an individual’s ability to adhere to his 
personal beliefs. The individual 
views anonymity as a shield, a buffer, 
between himself and public scrutiny 
and criticism. Anonymity allows the 
individual to assert his personal 
opinions free from societal pressures; 
anonymity decreases accountability 
for decisions. 

In fact, studies show that when an 


individual beteves that his judgment 
is subject to public scrutiny, he will 
tend to alter his decisions to conform 
to what he believes the community 
expects of him, regardless of any 
actual subsequent confrontation or 
discussion regarding his opinions or 


beliefs. 


These same behavioral studies 
indicate that the subjects themselves 
are probably not aware of the fact 
that external influences may be 
distorting their judgment. 
Considering themselves to be 
independent, impartial — thinkers, 
individuals actually rebel at the mere 
suggestion of influence and tend to 
deny it. 


External Influence on Jurors 


Television in the courtroom today 
is without a doubt the greatest 
external influence exerted on the 
jurors. It not only affects their 
judgmental decisions, but it also 
distorts the perception with which 
they see and analyze problems, thus 
interferring with the fact-finding 
process which is primarily placed 
with the jurors themselves. 


These studies conclude that in 
areas of social decision making and 
fact-finding, anonymity has a direct 
relation to the maintenance of 
individual, independent judgment. 
Last, but by no means least, is the 
inescapable fact that television in the 
courtroom provides those seeking 
publicity, lawyers, judges, and 
witnesses alike, with free access to 
public exposure. Conduct aimed at 
individual enhancement may 
potentially be combined with a 
blatant disregard for the clients’ best 
interests. There is no practical way to 
prove that a lawyer, although 
unprepared, brought his case to trial 
in order to appear before the camera; 
or that he cut short a _cross- 
examination of a witness for fear of 
embarrassment if confronted by an 
unexpected answer; or that his 
melodramatic closing argument was 
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directed to the television audience 
rather than to the jury. 

There can be no doubt that the 
presence of cameras in the 
courtroom exerts great influence on 
every participant involved; the 
witness, the attorney, the court and 
most importantly the jurors 
themselves. The Florida Bar Media 
Relations Committee, which itself 
favors the continuance of television 
cameras in the courtroom, has 
reported that it does not know what 
psychological effect, if any, 
television cameras have on the jury. 
Since this committee concedes it 
does not know what effect television 
cameras have on jurors, there should 
not be any necessity for further 
discussion of the issue, for if any 
possibility exists that television 
cameras, either psychologically or 
otherwise, have any effect on jurors, 
their presence must be discontinued 
immediately. 

Even the United States Supreme 
Court recognizes that the presence of 
television cameras in the courtroom 
“involves such a_ possibility that 
prejudice will result that it is deemed 
inherently lacking in due process.” 
As Justice Clark in Estes said: 

. .we know that distractions are not caused 
solely by the physical presence of the camera 
and its telltale red lights. It is the awareness of 
the fact of telecasting that is felt by the juror 
throughout the trial. We are all self-conscious 
and uneasy when being televised. Human 
nature being what it is, not only will a juror’s 
eyes be fixed on the camera, but also his mind 


will be preoccupied with the telecasting rather 
than with the testimony. Id., at 546. 


Chief Justice Warren also stated that: 


While I join in the court’s opinion and agree 
that the televising of criminal trials is 
inherently a denial of due process, I desire to 
express additional views on why this is so. 

I believe that it violates the Sixth Amendment 
for federal courts and the Fourteenth 
Amendment for state courts to allow criminal 
trials to be televised to the public at large. I 


base this conclusion on three grounds: (1) That 
the televising of trials diverts the trial from its 
proper purpose in that it has an inevitable 
impact on all the trial participants; (2) that it 
gives the public the wrong impression about 
the purpose of trials, thereby detracting from 
the dignity of court proceedings and lessening 
the reliability of trials; and (3) that it singles out 
certain defendants and subjects them to trials 
under prejudicial conditions not experienced 
by others. Id. at 551, 565. 

Recently, United States District 
Court Judge James L. King abstained 
from ruling on the constitutionality 
of cameras in the courtroom, saying 
that defendants must first stand trial, 
make an obviously futile appeal 
through Florida courts and then take 
the question to the federal courts. 
Briklod v. Rivkind, Civil No. 77- 
2148(JLK) (S.D. Fla., Order dated 
October 21, 1977). And as United 
States District Court Judge Norman 
C. Roettger, Jr., pointed out with 
undisguised dismay, “If the Florida 
Supreme Court has guessed wrong - 
an entire year’s worth of state court 
convictions - no matter how heinous 
the crime - may be subject to 
reversal.” Briklod v. Rivkind, Civil 
No. 77-2148(JLK) (S.D. Fla., Order 
dated July 19, 1977). 
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Today the camera is out of place in 
the courtroom. Perhaps some day in 
the future, we will be sophisticated 
enough to ignore their presence. 
When it can be scientifically 
demonstrated in advance that the 
behavior and decisions of jurors, 
lawyers, judges and witnesses are not 
influenced in any degree by televised 
proceedings, then it will be time to 
review the issue. Until that time, 
television cameras in trial 
courtrooms represent a threat to the 
jury’s autonomy. They create a 
theatric atmosphere which detracts 
from the dignity of the court and 
finally, they deny due process of law 
and the ability to obtain a fair and 
impartial trial. Oo 

'Blake and Olmstead, The Relationship 
between Frequency of Yielding and the 
Disclosure of Personal Identity, 2A J. 
PersoNALiTy 341 (1956); Raven, Social 
Influence on Opinions and _ the 
Communication of Related Content, 58 J. 
ABNORMAL AND SOCIAL PsycHoLocy 119 (1959; 
See Deutsch and Gerard, A Study of 
Normative and Informational Social 
Influences Upon Individual Judgment, 51 J. 
ABNORMAL AND SOCIAL PsyCHOLOGY 629 (1955). 

2 Estes v. Texas, 381 U.S. 532, 542-543 


(1965). 


ut cameras in the courtroom to fellow 


members of The Florida Bar Board of Governors during a recent meeting in Ft. 
Lauderdale. The Board voted to oppose continuation of the one-year Florida 
experiment. Block is a trial lawyer with the firm of Fine, Jacobson, Block, Goldberg & 
Semet, P.A., Miami. 
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Available for local bar programs 


Risk Management Workshop 
for Law Office Clerical Staffs 


Poe & Associates, administrator of The Florida Bar’s professional liability 
insurance program, offers to present workshops designed to reduce 
malpractice claims in conjunction with local bar association meetings. 


Joe Holloway, Poe & Associates, Inc. 
P. O. Box 1348, Tampa, Florida 33601 
Phone (813) 228-7361 or (800) 282-0593 


University of Miami 
PARALEGAL STUDIES 
Initial Courses (Fall, 1978) 
The Legal System Legal Research & Writing 
Additional core courses beginning in Spring & Summer, 1978 
Law Office Management interviewing & Investigation 


Fundamentals of Civil Litigation Responsibilities & Ethics 
Role of Legal Assistant/Professional 
Courses to follow will include: 
Real Estate Practice Corporations Probate Administration 
Wills, Trusts & Estates 


New certificate and degree programs to be offered 
beginning in the Fall Semester, 1978. To train legal 
assistants for law firms, government agencies, 
corporations and legal clinics. 

For information - write or call: 

Jerome Shishko, J.D. 


Director of Prof Develop 
School of Continuing Studies University of Miami 
P.O. Box 248005 


Coral Gables, Florida 33124 (305) 284-3313, or 284-3933 
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Irwin J. Block (standing) gives his views abo | 
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By James D. Whisenand 


The American Bar Association 
Adjunct Committee on Fair Trial- 
Free Press commenced, on August 
9, 1977, a reevaluation of standards 
relating to fair trial-free press.' The 
committee held its first public 
hearing on August 9, 1977, and 
released its proposed fair trial-free 
press standards on February 11, 
1978. Many changes, including a 
provision authorizing cameras in 
courtrooms, are contained in the 
proposed standards.2? The 
standards will be presented io the 
ABA House of Delegates in August 
1978 for approval in order to 
successfully complete the ABA’s 
labyrinth review process. 
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The proposed standard on 
cameras in the courtroom marks a 
striking departure from previous 
ABA positions. This proposed 
standard provides the ABA an 
opportunity to join states that have 
adopted experimental or 
permanent camera in the 
courtroom rules,’ seven states in 
which the filing of petitions seeking 
such a rule change is contem- 
plated,# and states that have 
occasionally permitted cameras in 
the courtroom.> Historically, the 
ABA has staunchly supported 
Judicial Canon 3A(7) which 
prohibits cameras in the 
courtrooms.® 


Cameras and Courtrooms: 


air Trial-Free 
Press Standards 


A complete understanding of 
why the ABA and the states 
originally conceived a need for the 
prohibitory aspects of Canon 3A(7) 
can be gained only froma review of 
its history. The predicate that states 
adopting Canon 3A(7) believed 
compelled its adoption deserves an 
examination. 


History of Canon 3A(7) 


The ABA House of Delegates in 
1932 adopted a resolution which 
created a Special Committee on 
Cooperation Between Press, Radio, 
and Bar.’ The resolution also 
suggested a complete ban, to 
prevent a_ breach of judicial 
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decorum, of radio broadcasting 
and still photography during 
judicial proceedings. The 
committee’s formation was the 
result of a quick reaction to the 
spectacular publicity and broadcast 
attendant to the trial of Bruno 
Hauptmann for the Lindbergh 
kidnapping.’ Canon 3(A)7 was 
adopted by the ABA House of 
Delegates in 1937.9 A second ABA 
Special Committee in 1952 
produced a report that prompted 
the ABA House of Delegates to 
amend Canon 3A(7) to also prohibit 
televising court proceedings.!° 
Most states then adopted the 
essence of the prohibitory ban of 
Canon 3A(7). 


Despite the existence of this 
prohibitory canon or the adoption of 
a modified canon, several state 
courts sanctioned the regulated 
presence of cameras in the 
courtrooms.!! As early as 1949, state 
and federal courts commenced a 
review of the presence of cameras 
in the courtrooms. These nine 
court proceedings were judicially 
found to have been conducted in an 
atmosphere that was conducive to 
and protected the constitutional 
rights of all participants. Courts 
actually reviewing, directly or by 
habeas corpus petition, criminal 
trial proceedings have rejected 
constitutional assaults on cameras in 
the courtrooms when their presence 
has been unobtrusive and the trial 
judge has properly exercised his 
discretion to preserve the rights of 
all parties.!2 


With this historical and judicial 
foundation, the Florida Supreme 
Court and many other state 
supreme courts have commenced a 
thorough re-examination of the 
need for an absolute ban to cameras 
in the courtrooms. The results of 
these studies have produced a wide 
variation of experimental and 
permanent rules. 


Florida’s Experimental Rule 3A(7) 


Florida’s Experimental Rule 
3A(7) emanated from a petition for 
modification filed on January 24, 
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1975, by Post-Newsweek Stations, 
Florida, Inc. The petition requested 
authorization for the use of radio 
broadcasting equipment and 
television cameras in all Florida 
judicial proceedings.'* The Florida 
Supreme Court, on January: 26, 
1976, entered an order authorizing 
restricted television coverage of 
one criminal trial and one civil trial 
in the Second Judicial Circuit.'* The 
consent of the jurors, witnesses and 
parties was required prior to the 
televising of the judicial 
proceedings. The camera film was 
to be filed with the Florida 
Supreme Court and could not, 
without prior approval, be used for 
public broadcast. The Second 
Judicial Circuit authorization was 
enlarged due to difficulty in 
obtaining the agreement of all 
involved individuals, to include the 
Ninth Judicial Circuit.'5 Another 
supplementary order was entered, 
on December 21, 1976, granting 
similar authorization to the Fourth 
and Eighth Judicial Circuits. In no 
one case did all of the involved 
participants consent; but, the 
Florida Supreme Court expressed 
its belief that an experimental 
program was “essential to a 
reasoned decision on the petition”: 

Consequently, in order to gain the 
experience which we deem essential to a 
proper final determination of this cause, 
it is the decision of this Court to invoke a 
pilot program with a duration of one year 
from July 1, 1977, during which the 
electronic media, including still 
photography, may televise and photograph, 
at their discretion, judicial proceedings, 
civil, criminal, and appellate, in all courts of 
the State of Florida, subject only to the prior 
adoption of standards with respect to types 
of equipment, lighting and noise levels, 
camera placement, and audio pickup, and to 
the reasonable orders and direction of the 
presiding judge in any such proceedings. 
Post-Newsweek Stations, Florida, Inc., 347 
So.2d 402, 403 (Fla. 1977). 


The starting date was subsequently 
changed to July 5, 1977. 

The one-year pilot program was 
commenced after two years of 
judicial deliberations and in a 
manner that opens the judicial 
process but also tempers the 
infusion of cameras in a manner that 


respects the right of all parties to a 
fair judicial proceeding. The 
experimental rule permits the 
media to use cameras in the 
courtroom without seeking the 
consent of the participants or the 
presiding judge. Strict standards 
and criteria for the use of cameras 
and electronic recording devices in 
all of Florida’s courtrooms were 
established and include: equipment 
and personnel; sound and light 
criteria; location of equipment and 
personnel; movement during 
proceedings; courtroom light 
sources; conferences of counsel; 
impermissible use of media 
material; appellate review: and 
evaluations of the pilot program. 
The number of camera and audio 
system operators is limited; one 
camera person operating not more 
than two cameras; one photo- 
grapher operating not more than 
two still cameras; and one audio 
system for radio broadcast. The 
court has also proceeded so far as to 
designate the brands and models of 
cameras that are permissible for use 
in the courtrooms. The chief judge 
of each judicial circuit has the 
responsibility to designate the 
appropriate courtroom areas for 
placement of the equipment.'® 
During the pilot program, the 
media does not have a right to 
appeal. 

The presence of cameras in 
Florida’s courtrooms is assured by 
the rule but that presence is subject 
to the control of the presiding 
judge. The Florida Supreme Court 
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Fair Trial-Free 
Press Standards 


has made it clear that the presence 
of cameras is not subject to or 
contingent upon the permission of 
any participant; but, it has made it 
equally clear that this presence is 
subject to judicial order: 
[s]ubject only to the prior adoption of 
standards with respect to types of 
equipment, lighting and noise levels, camera 
placement, and audio pickup, and to the 
reasonable orders and direction of the 
presiding judge in any such proceedings. 
Petition of Post-Newsweek Stations, 
Florida, Inc., 347 So.2d 402, 403 (Fla. 1977). 

In implementing the pilot program and 
applying the standards hereinafter 
enunciated, the authority of the presiding 
judge conferred by statute, rule or common 
law to control the conduct of proceedings 
before him shall in no wise be diminished. In 
this regard, the same rules of law applicable 
to inclusion or exclusion of the press or 
public at particular proceedings or during 
the testimony of particular witnesses shall 
apply to the electronic media and still 
photographers. Petition of Post-Newsweek 
Stations, Florida, Inc., 347 So.2d 404, 405 
(Fla. 1977). 


The experimental will 
terminate June 30, 1978. The 
Florida Supreme Court has 
established a briefing schedule to 
receive briefs from proponents and 
opponents to the rule, judges, and 
participants in judicial proceedings 
conducted with cameras in the 
courtroom.!7 

Florida’s experimental rule has 
not proceeded unchallenged. Three 
interlocutory challenges to the rule 
have arisen in criminal proceedings 
and have been rejected by the 
Florida Supreme Court without 
opinion.'* Two federal court 
challenges were equally unsuc- 
cessful.!® Three post-conviction 
appeals, involving constitutional 
challenges to the rule, are presently 
pending in Florida’s appellate court 


system.”° 
Three trials have been 
extensively televised; the two 


courtroom proceedings were of 


murder trials and the presiding 
judge of one has filed a report 
containing a favorable evaluation 
of cameras in the courtrooms.?! 
This indication is consistent with 
tentative evaluations by the County 
Court Judges Conference and the 
Circuit Court Judges Conference. 
Representatives of these two 
judicial conferences have stated, to 
The Florida Bar Media-Law 
Committee, that there have been no 
significant physical or disruptive 
The 


problems. judges were, 
however, concerned about the 
unknown psychological impact 


upon participants. 


Fair Trial-Free Press 
Proposed Standard 8-3.6(a) 


Forty-six years have passed since 
the American Bar Association 
commenced establishing barriers to 
cameras in the courtrooms. The 
proposed standard contains a 
finding that cameras in the 
courtrooms are not per se a denial 
of a right to a fair trial: 


3.6 Conduct of the trial. 


It is recommended that the following 
standards be adopted in each jurisdiction to 
govern the conduct of a criminal trial when 
problems relating to the dissemination of 
potentially prejudicial materials are raised. 


(a) Use of the courtroom. 


Whenever appropriate in view of the 
notoriety of the case or the number or conduct 
of news media representatives present at any 
judicial- proceeding, the court shall ensure the 
preservation of decorum by instructing those 
representatives and others as to the 
permissible use of the courtroom and other 
facilities of the court, the assignment of seats to 
news media representatives on any equitable 
basis, and other matters that may affect the 
conduct of the proceeding. Television, radio 
and photographic coverage of judicial 
proceedings is not per se inconsistent with the 
right to a fair trial. Subject to conditions and 
restrictions established by local rule or by 
agreement with representatives of the news 
media, such coverage should be permitted if 
the court in the exercise of sound discretion 
concludes that it can be carried out 
unobtrusively and without affecting the 
conduct of the trial. 


Presumably, the proposed standard 
recognizes the advances, 


TRAFFIC ACCIDENT ANALYST 
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developments, and innovative 
technological changes that permit 
cameras to assume, at the discretion 
of the state judicial systems, an 
unobtrusive role in the courtroom.”” 
No right to have cameras in the 
courtroom is created by _ the 
proposed standard; the policy 
decisions are retained by the 
highest state court.” 


Application of the proposed 
standard to judicial proceedings 
should be considered in light of the 
type of proceedings. First, 
appellate proceedings should 
present no real problems with the 
added presence of cameras. The 
involved parties are either judges or 
lawyers and so long as the cameras 
are properly regulated there does 
not appear to be any reasonable or 
cogent argument to exclude them. 
Second, trial court proceedings 
present, to the extent that witnesses 
or juries are part of the particular 
process, issues that are nonexistent 
in appellate proceedings. 

Opponents to the proposed 
standard express their opposition to 
the indentifiable and unidentifiable 
impact that cameras will have on 
participants: cameras will label a 
trial as notorious or a cause celebre; 
this assumed label will prejudice 
the jurors and witnesses; the trial 
will be only partially televised; 
jurors will be insidiously influenced 
in a subtle and undetected manner; 
juror and witness awareness of 
cameras will generate individual 


psychological and __ sociological 
attitudes toward television; 
cameras will alter jury consi- 


deration of degree of proof; human 
nature and mere awareness of 
cameras will produce a different 
result; there will be an attitudinal 
change by participants; there will 
be disruptions; movement of 
equipment and media _ represen- 
tatives will cause disruptions; 
jurors, witnesses and other 
participants will be contacted 
[friendly and unfriendly] by friends 
and the public generally; and a 
subsequent trial will be 
impossible.24 A candid review of 
each of these critical items clearly 
illustrates that each item could 
easily occur today with presence of 
written media representatives and 
sketch artists. Unfortunately, those 
problems are with us today and will 
not evaporate with the rejection of a 
properly structured camera in the 


THE FLORIDA BAR JOURNAL 


— 
| 


courtroom standard. Moreover, 
these expressions totally overlook 
the expanding use of videotaping 
which judges and lawyers generally 
find acceptable.25 What the 
opponents are really stating is that 
an abusive use of cameras in the 
courtroom may result in a denial of 
a fair and impartial trial or 
prejudicial publicity. No one 
disputes that point. 

The unknown impact factors of 
cameras on participants continue to 
be aconcern of many people. A few 
preliminary studies and statements 
have been completed to determine 
whether video technology is able 
“to promote the administration of 
justice without impairing individual 
rights.”26 The potential impact of 
cameras appears to focus on three 
specific areas: witness behavior and 
testimony; judges and lawyers; and 
juror attitude and _ behavior. 
Although somewhat inconclusive, 
the studies and statements indicate 
that there is no noticeable 
difference in the conduct of these 
individuals with cameras present in 
the courtroom. 


The proposed standard sets forth 
the premise—cameras in the 
courtrooms are not per se 
inconsistent with the right to a fair 
trial—upon which state supreme 
courts may proceed to define the 
criteria for their state. In addition to 
consideration of criteria similar to 
Florida’s Experimental Rule 3A(7), 
state supreme courts should 
consider whether proceedings such 
as sexual battery, child custody, 
domestic relations, trade secrets, 
and possibly others, should be 
televised. Compelling reasons not 
to televise parts of these 
proceedings can be _ cogently 
expressed. Considerations of this 
nature must be given thoughtful 
analysis prior to any state 
establishing a permanent rule. 


The Proposed Standard 8-3.6(a) 
simply restates existing case law: 
cameras in the courtrooms do not 
per se violate the right to a fair trial. 
Any ramification of the proposed 
standard, such as the kinds of 
proceedings open to cameras, the 
restrictions to be placed upon 
cameras, or whether cameras 
should be permitted in courtrooms 
is to be considered and resolved by 
state supreme courts. Those issues 
are not addressed by the proposed 
standard. 
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ABA Review of Proposed 
Standard 8-3.6(a) 


The proposed standard must run 
the gauntlet of reviewing ABA 
committees and councils prior to 
the August 1978 consideration by 
the ABA House of Delegates. The 
Standing Committee on Associa- 
tion Standards for Criminal Justice 
was the first reviewing entity. This 
committee favorably recom- 
mended the proposed standard on 
March 22. 1978. 

The proposed standard was then 
reviewed by the Committee on 
Criminal Justice and the Media on 
April 8, and 9, 1978. The committee 
heard an entire day of testimony 
from lawyers opposing and 
supporting the proposed standard 
and from media representatives. 
Many issues were raised and 
discussed at the committee meeting 
including: the applicability of the 
Red Lion “fairness doctrine”; the 
kind and type of impact that 
television has on participants and 
the public as compared to other 
media; the type of judicial 
proceedings likely to be covered; 
the probability of media 
commentary, analysis, or editorial 
statement; the need for and 
propriety of restrictions on the 
types of or parts of proceedings that 
could be televised; and others. The 
committee ultimately transmitted a 
report to the Council of the Section 
of Criminal Justice recommending 
that the council “endorse” the 
proposed standard as it relates to 
cameras in the courtroom.”’ 

The council reviewed the 
committee report and the proposed 
standard at its April 30, 1978 
meeting. Despite the two previous 
favorable committee recom- 


mendations, the council voted 7-5 
not to support the proposed 
standard. The Adjunct Committee 
on Fair Trial-Free Press met on May 
22, 1978, to consider the 
recommended changes made by 
the council. The comments of each 
reviewing ABA entity are to be 
transmitted to the original 
Committee on Association 
Standards for Criminal Justice 
which will present all fair trial-free 
press standards to the ABA House 
of Delegates. Prior to the final 
consideration in August 1978, every 
major committee, council, and 
section will have an opportunity to 
study the proposed standards. O 


FOOTNOTES 


1 The first standards were approved by 
the ABA House of Delegates on February 19, 
1968. 

2 Proposed Standard 8-3.6(a). The phrase 
“cameras in the courtroom” will be used to 
identify and to include televising, 
photographing, and electronic broadcasting 
of judicial proceedings. 

3 Sixteen states have adopted rules 
permitting, under various restrictions, 
cameras in the courtrooms: Alabama, 
Colorado, Florida, Georgia, Idaho, 
Kentucky, Michigan, Minnesota, Montana, 
Nevada, New Hampshire, New York, Ohio, 
Texas, Washington, Wisconsin. 

4 The seven states are: Illinois, Kansas, 
Oregon, Rhode Island, Vermont, Utah and 
West Virginia. Guie TO BROADCASTING FROM 
THE Courtroom: A ComPILATION OF LEGAL 
MATERIALS REGARDING COVERAGE OF JUDICIAL 
PROCEEDINGS BY THE ELECTRONIC MEpiA, p. 10, 
February, 1978, sponsored by the Radio 
Television News Directors Association and 
the Reporters Committee for Freedom of 
the Press. A copy is available in the Florida 
Supreme Court Library. 

5 California, Georgia, Mississippi, 
Oklahoma, Oregon, and Tennessee. 

6 See also Fa. R. Crm. P. 3.110 and Fen R. 
Crm. P. 53. 
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Meeting, Sixth Session, 18 ABA J. 761, 762 
(1932). 

8 State v. Hauptmann, 180 A. 809 (N.J. 
1935), cert. denied 296 U.S. 649. 

® A summary of the complete history of 
Canon 35 [now 3A(7)] is contained as an 
appendix to Justice Harlan’s concurring 
opinion in Estes v. Texas, 381 U.S. 532, 596 
(1965). 

10 The ABA House of Delegates defeated 
Resolution No. 124, which would have 
authorized a study of electronic coverage of 
trials, at the 1975 annual ABA convention. 

1! Annot., Broadcasting, Televising, or 
Photographing Trials, 100 A.L.R., 2d 1404 
(1965). Comment, Lyles v. State, Cameras in 
Courtroom, 12 Oxta. L. Rev. 230 (1951); 
Daley, Radio and Television News and 
Canon 35, 6 Nes. S.B.J. 121 (1957); Note, 
Television and Newsreel Coverage of a 
Trial; 43 Iowa L. Rev 616, 624 (1958); Note, 
Canon 35: Cameras, Courts, and 
Conference, 51 Ky. L. J. 737, 754-57 (1963); 
Note, Constitutional Aspects of Television in 
the Courtroom, 35 UNtv. or Cin. L. REv. 48, 
63 (1963); Bennett, Broadcast Coverage of 
Administrative Proceeding, 67 N. W. UNiv. 
L. Rev. 528, 532, 551 (1972). 

12 Stroble v. California, 343 U.S. 181 
(1952); Bradley v. Texas, 470 F.2d 785 (5 Cir. 
1972); Nichols v. Henderson, 389 F.2d 990 (6 
Cir. 1968), cert denied 393 U.S. 955 (1968); 
Bell v. Patterson, 279 F.Supp. 760 (D. Colo. 
1968), aff'd 402 F.2d 394 (10 Cir. 1968); 
Gonzales v. State, 438 P.2d 686 (Colo. 1968); 
State v. Langley 323 P.2d 301 (Ore. 1958), cert. 
denied 358 U.S. 827 (1958); Lyles V. State, 330 
P.2d 734 (Okl. Crim. Ct. App. 1958); Cody v. 
State, 361 P.2d 307 (Okl. Crim Ct. App. 1961); 
and In re Hearings Concerning Canon 35, 296 
P.2d 465 (Colo. 1956). 

13 By interlocutory order of April 12, 1976, 
still photography cameras were brought 
within the petition. 

14 Petition of Post-Newsweek Stations, 
Florida, Inc., 327 So.2d 1 (Fla. 1976). 

15 Petition of Post-Newsweek Stations, 
Florida, Inc., 337 So.2d 804 (Fla. 1976). 

16 Petition of Post-Newsweek Stations, 
Florida, Inc., 347 So.2d 404 (Fla. 1977). 


200 years at the same location. 


460 


17 Petition of Post-Newsweek Stations, 
Florida, Inc., ——So.2d_____ (Fla. 1978), 
opinion filed May 11, 1978. See Report of 
Judge Baker regarding State v. Zamora, 11th 
Jud. Cir., No. 77-25123-A. Other reports will 
be submitted by members of the judiciary in 
July, 1978. 


18 Wilhoit v. State, 351 So.2d 409 (Fla. 
1977) [sexual battery trial]; Granger v. State, 
352 So.2d 175 (Fla. 1977) [burglary trial]; 
Kreusler v. Sholts, 355 So.2d 515 (Fla. 1978) 
[murder trial]. See also State v. Bannister, 354 
So.2d 986 (2 DCA Fla. 1978) [kidnap-sexual 
battery trial]. 

19 Briklod v. Rivkind, S.D. Fla., No. 77-2148- 
Civ-JLK, opinion filed July 20, 1977 
{insurance fraud]. The federal judge 
concluded that the rule could not be 
enjoined: “Based on this state of law, the 
court is unable to find that Experimental 
Rule 3.100 [sic] is ‘patently and flagrantly 
unconstitutional’ for the purposes of 
granting injunctive relief even though it may 
well be held unconstitutional at some future 
time. The court does not intend by this ruling 
to express its opinion on the ultimate merits 
of plaintiff's constitutional claims.” The 
other case was Kreusler v. Sholts, $.D. Fla., 
No. 78-8039-Civ.-CF which was dismissed 
on abstention grounds. 


20 Briklod v. State, Fla. Sup. Ct., No. 
52,499; Harnum v. State, 2 DCA Fla., No. 78- 
95; and Granger v. State, 3 DCA Fla., No. 77- 
2624. The constitutionality of the 
experimental rule is not discussed in this 
article since that issue is fully briefed and 
pending before the Florida Supreme Court 
in Briklod v. State, No. 52,499. Oral 
argument is set for June 7, 1978. The issue of 
prejudicial publicity was also raised in this 
proceeding. 


21 State v. Zamora, 11th Jud. Cir., No. 77- 
25123—A; and State v. Herman, 15th Jud. 
Cir., No. 76-1534-CF. The third proceeding 
was In re Senator Ralph R. Poston, Before 
the Florida Senate, in which cameras were 
under different and very limited restrictions. 


22 The proposed standard and the state 
camera in the courtroom pilot programs 
appear to be predicated on voluntary rule 
changes and not on a first amendment right. 
Garrett v. Estelle, 556 F.2d 1224 (5 Cir. 1977), 
petition for cert. pending, No. 77-884; Shevin 
v. Sunbeam Television Corp., 351 So.2d 723 
(Fla. 1977); appeal dismissed a 
(1978). But see In re Adoption of Local Rule 
17, 339 So.2d 181 (Fla. 1976). 

Some media representatives suggest that 
such a first amendment right exists. Graham, 
Cameras in the Courtroom: A Dialogue 64 
ABA. J. 545 (1978). The United States 
Supreme Court in Nixon v. Warner 
Communications, Inc., 
U.S.L.W. 4320, 4326 (1978), stated: “[t]here 
is no constitutional right to have such [trial] 
testimony recorded and broadcast . . . . Nor 
does the Sixth Amendment require that the 
trial—or any part of it—be broadcast live or 
on tape to the public.” 


23 The commentary contained in the 
tentative draft of the Adjunct Fair Trial-Free 
Press Committee report states: 


“This proposition in no way conflicts with 
the Estes ruling which must be considered in 
light of the extreme circumstances presented 
in that case. It is equally important to 
recognize, however, that this subsection 


does not create an automatic right to cover 
trials by television, radio and photographic 
means. The decision is left to the discretion 
of the trial court unless the highest court in 
each jurisdiction establishes a general 
policy.” [p. 66]. 


24 Callahan v. Lash, 381 F.Supp. 827 (N.D. 
Ind. 1974); Report oF THE JUDICIAL 
CONFERENCE ComMITTEE [Kaufman] ON THE 
OPERATION OF THE JURY SYSTEM ON THE FREE 
Press-FAIR TRIAL ISSUE, 45 F.R.D. 391, 414 
(1968); Annot., Broadcasting, Televising, or 
Photographing Trials, 100 A.L.R.2d 1404 
(1965); Hudson v. State, 132 S.E.2d 508 (Ga. 
App. 1963) [placement of microphone 
prejudiced and hindered defendant in 
courtroom presentation]; Douglas, The 
Public Trial and the Free Press, 33 Rocky 
Mr. L. Rev. 1 (1960); Taylor, Erroneous 
Impressions of the Courts, 37 Fua. B. J. 23 
(1963). 


25 The Florida Supreme Court, as others, 
has found that the use of videotaping is 
permissible. Paramore v. State, 229 So.2d 
855 (Fla. 1969); Thornton, Expanding 
Videotaping Techniques in Pretrial and Trial 
Advocacy, 9 Forum 105 (1973); Doret, Trial 
by Videotape—Can Justice Be Seen to Be 
Done?, 47 TEMPLE L.Q. 228 (1974); Crystal, 
Videotaped Trials: A Primer, 61 JupICATURE 
251 (1977); Weinstein and Zimmerman, Let 
the People Observe Their Courts, 61 
JupicaturE 156 (1977). The only difference 
with cameras is a matter of publicity which is 
not a dispositive factor. 


Videotaping of discovery, witnesses, 
trials, or parts thereof, is expressly 
authorized by rule—Fep. R. Cw.  P. 
30(b)(4); Colonial Times, Inc. v. Gasch, 509 
F.2d 517 (D.C. CIR. 1975). In Kansas City v. 
McCoy, 525 S.W. 2d 336 (Mo. 1975), the 
defendant was convicted of unlawful 
marijuana possession, a violation of a city 
ordinance. The trial court permitted, over 
defendant’s objection, the use of closed 
circuit television [CCT] between the 
courtroom and the state’s crime laboratory. 
The state’s chemist testified, via CCT, from 
the laboratory about his analysis of the drug. 
The case was tried by a judge who found that 
the courtroom atmosphere portrayed the 
calm of typical judicial decorum. The 
equipment used consisted of: two television 
cameras, two television sets, and 
microphones. 


26 VIDEOTAPE RECORDING IN THE 
CALIFORNIA CRIMINAL JusTICE SysTEM: A 
Report Prepared by Ernest H. Short and 
Associates and McGeorge School of Law, 
University of the Pacific for the 
Sacramento County District Attorney 
(March 1975). Hoyt, Courtroom Coverage: 
The Effects of Being Televised, 4 JOB 21:4 
(Fall 1977). Justice Stanley C. Soderland, 
Superior Court of the State of Washington, 
Paul R. Conrad, Chairman, Cameras in the 
Courtroom Test Committee (January 24, 
1975). TRENDs IN PusLic ATTrruDEs TOWARD 
TELEVISION AND OTHER Mass Menia 1959- 
1974, report by Roper Organization, Inc., 
published by Television Information Office 
1975. 


27 Recommendation, Committee on 
Criminal Justice and the Media to the 
Council, Section of Criminal Justice [5 
pages]. See also Television Cameras in 
Court: The Fear Is Fast Fading, WASHINGTON 
Star News, April 13, 1978, p.1. 
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British Law of 


Contempt Thwarts 
Speech and Justice 


By Harold Evans 


Editor of the London 
Sunday Times, Harold 
Evans made these 
remarks at The Florida 
Bar Media-Law Confer- 
ence in Orlando on 
January 28, 1978. 


Without prejudicing your 
discussions on the rights of other 
defendants, I should disclose that I 
have a record of previous 
convictions. I say this not to seek 
clemency from you but because 
they cast a light - a baleful glow - on 
English law with a message, I 
believe, for you. 

My particular experiences 
comprise one conviction affecting a 
criminal case, one near conviction 
which produced interesting obiter 
dicta, and one case which is the final 
word on the law of contempt in 
England since it led to a judgment 
in the House of Lords and is still 
reverberating in Europe. I should 
add that on the day I left for the 
United States the following news 
flash arrived at the Sunday Times: 
“Mr. Michael Litchfield said 
yesterday that his lawyer has sent 
papers to the Attorney General with 
a view to attempting to jail Harold 
Evans and three other Sunday 
Times journalists for contempt of 
court.” I therefore stand before 
you, additionally, as a fugitive. 

The first case is typical of the 
risks for newspapers and television 
in Britain. The Sunday Times wrote 
a profile about a man called 
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Michael X. The article was about his 
part in race relation activities in 
Britain but his past had been seamy 
and it was mentioned in the article. 
He had been a property racketeer. 


These one or two sentences in the  & 


article led to the Attorney General 
going to the High Court and askin 
the Lord Chief Justice to “comnij 
the editor for contempt. 
explained that this was not neces- 
sarily a request for a prison sentence 
but he wanted a punishment because 
the reference to the past was preju- 
dicial to a trial that Micheel X was 
facing - a trial that had been 
overlooked in the preparation of 
the article, both by the writer and 
by our advising lawyers. We 
apologized. We described our 
system of checking articles for legal 
safety. The company was fined 
5,000 pounds, though I, as editor, 
was exonerated, much to the 
chagrin of my editor colleagues. 
When Michael X later tried to 
argue that his case had been 
prejudiced by the newspaper 
article it was ruled that this was 
irrelevant. In all the cases in Britain 
in which newspapers have been 
fined or punished for contempt for 
prejudicing a trial no_ single 
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Yesterday's rise to 9 per, cent 8} per 
in the Mininum Lending Rate was the th 
a month and followed last week's rise of , 


sensational and 
re example was the Daily 
Mirror’ s treatment of Haigh, a man 
5 murdered people and 


with not unreasonable 
language, called him on the front 
page “the vampire.” Unfortunately 
he had not yet been tried and found 
guilty and the Lord Chief Justice 
sentenced the editor to six months 
in prison, warning that the “long 
arm of the law” could extend to the 
owners and directors of the 
newspaper as well as to its editor. 

Recently in Edinburgh, London 
Weekend Television reaped the 
consequences of a program which 
discussed the ethics and practice of 
withdrawing life-support systems 
from patients in irreversible comas. 
They illustrated the documentary, 
in passing, by referring to a nurse 
who was on trial for withdrawing a 
life support system. They used her 
picture and said that she would be 
pleading not guilty. The judge 
stopped the trial and in the 
contempt proceedings which 
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followed, the company was fined 


_ 50,000 pounds and’there was a total 
_of 11,000 pounds in fines on three of 


the television executives.. The 
presiding judge.“ described» the 
program as “utterly indefensible 
and irresponsible” on the grounds 
that a reference to the nurse 
suggested that she was, by 
inference, guilty of switching off 
life-support systems. 


British Law of Contempt 


The British law of contempt as it 
affects media has its origins in a 
leading case in 1742, the St. James 
Evening Post case. Lord Hardwick 
imprisoned a printer for a story 
intending to inhibit witnesses, and 
he enunciated the principle of 
contempt - “poisoning the streams 
of justice.” The characteristics of 
contempt law are that it is a criminal 
offense, subject to summary 
jurisdiction; that it protects all 
proceedings whether civil trials, 
largely before a judge alone, or jury 
trials. There is no limit to the 
penalty of imprisonment or fine 
that the judge may fix. It is at his 
discretion. The aggrieved party can 
bring a case for contempt or the 
Attorney General may act himself 
in the pubhc interest. 
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The law has developed from a 
multitude of empirical decisions. 
Courts of the first instance have 
particular decisions on 
particular facts. Very odd cases 
have produced some very odd 
principles. There has been no 
analysis or attempt to rationalize 


_the law. Not until 1960 in an Act of 


Parliament was a right of appeal 
granted for convictions of 
contempt. 

The practical effects of all this are 
numerous. Press and _ television 
rarely interview witnesses. There is 
no reporting of confessions or 
previous convictions or the 
existence of an alleged confession. 
There is some pretrial investigative 
journalism, but it is rare and it is 
delayed in publication until the 
verdict. Photographs of defendants 
or arrest incidents are rare and no 
photography is allowed “within the 
precincts of the court.” The idea of 
televising a trial had never been 
advocated by the boldest spirits in 
the press. There is no inhibition, 
however, about criticizing a judge 
over a case on appeal. We do it in 
softer language. 


Curious Reporting 
These restrictions have led to 


some curious reporting where 
newspapers occasionally try to tell a 
story without appearing to tell it. 
Here is a fictional example but not 
very far from the kind of 
imagination showed. 


Man Detained 


Stout balding Mr. John Jones, cushier toa 
firm of textile converters, was missing from 
his home yesterday in Manchester. Round 
the corner Mr. Henry Brown said he had not 
seen his blond attractive wife Mamie since 
the weekend. 

A director of the firm which employs Mr. 
Jones said yesterday that the firm’s books 
would have been due for audit next week. 
Mr. Jones is also treasurer of the local 
Working Man’s Holiday Fund. Neighbors 
described Mrs. Brown as a gay girl. It is 
understood she and Mr. Jones were close 
friends. At a flat in Southpool stout balding 
Mr. Arthur Smith said he had never heard of 
Mr. Jones of Manchester. Blond attractive 
Mrs. Doris Smith said she had never been 
known as Mamie Brown. 

Earlier today police were seeking to 
interview a stout bald-headed man whom 
they believe could be of assistance to them in 
their inquiries into a case of fraud and 
conversion. A man accompanied police to 
Southpool police station. Blows were 
exchanged in the High Street. After a man 
ran along the High Street at speed, police ran 
at high speed along the street after a man. 
Later a man was detained. A man will appear 
in court today. 

then, 
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British Law of Contempt 


no protest in Britain at contempt 
convictions in cases like Haigh, 
Michael X and L.W.T. Newspapers 
and television normally apologize. 
What your Justice Reardon 
commended in section 10 of his 
code, punitive contempt, is 
therefore very effective in 
protecting fair trial. Judges and 
lawyers in particular defend it as 
saving us from circus trials, 
Sheppard, Estes and the like. It is 
argued that the greater degree of 
freedom of the American media - 
though pressmen here will naturally 
protest they are not so free - is due 
to the need to keep a closer eye on 
corrupt police forces, occasionally 
corrupt judges, and because your 
criminal trials drag on forever. Our 
criminal trials are certainly over ina 
month or two and the integrity of 
our judges is unassailable, though 
not our police forces nowadays. 
Harold and Dwight Tweeter, in 
their text book, The Law of Mass 
Communication, concluded, 
therefore, that the British system of 
contempt citations works well 
“according to some observers.” 


Growing Disquiet 


That judgment would not win 
much support today outside the 
legal profession, and within it, as 
well as in the press, there is growing 
disquiet amounting to dismay in the 
media, about the consequences of 
our corrupt law. 

There are serious public 
disadvantages to the extension of 
the legal cocoon over matters of 
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public interest. Contempt runs now 
not merely from the moment of 
arrest in a criminal case but from 
the moment where the charge or 
arrest is “imminent.” A Scottish case 
suggests that contempt begins once 
the criminal authorities have started 
to investigate, which is certainly a 
severe restriction on the ability of 
the press to monitor fraud and 
corruption. 


A classic case in which the 
Sunday Times was involved 
concerned Dr. Emile Savundra. He 
was a car insurance fraudsman. His 
fraud was exposed in the Sunday 
Times in July 1966. Dr. Savundra 
had fled the country and so had his 
accomplice two days after 
publication. Dr. Savundra returned 
to Britain six months later on the 
14th of January. Nothing 
happened. The overwhelming case 
assembled by the Sunday Times 
seemed to have had no effect on the 
prosecuting authorities. In the 
following month, on the 6th of 
February, Dr. Savundra, supremely 
confident, agreed to appear on the 
David Frost program. We briefed 
David Frost on the details of the 
case. He gave Savundra a very 
rough time but the answers were so 
misleading that on the 8th of 
February the Sunday Times carried 
long extracts from the program 
with our comment on the evasions 
of Dr. Savundra. On the 13th of 
February he was arrested and 
charged and protested during his 
trial that he had been the victim of 
trial by television and newspaper, 
which made a fair trial impossible 
for him. 

Lord Justice Salmon passed 
severe strictures on David Frost and 
on the Sunday Times, though he did 
not exact any penalty. Savundra, of 
course, received no relief despite 
this — in the long tradition of British 
practice to punish or criticize 
contempt but not to allow it to have 
any effect on the fortunes of the 
defendant. 


“Imminence” is an increasing 
problem. Business and consumer 
rackets operate at tremendous 
speed today. They are frequently 
clever enough to leave a trail of 
false footprints for the police. The 
press can alert the public quicker, 
but imminence makes it a risky 
business especially since exposure 
may itself propel prosecution 
forward. How long is imminence? 


Of course the press can still alert 
the public to fraud, but there is no 
doubt it is inhibiting to smaller 
newspapers that have neither the 
resources nor the inclination to 
hazard their papers and _ their 
reputations. As Justice Black said in 
your Bridges case: “An endless 
series of monitoria on public 
discussion even if it is very short can 
hardly be dismissed as an 
insignificant abridgement of 
freedom of speech.” 


Paul Freund in another context 
remarked that imminence, 
weighing gravity against 
probability was “countenancing 
speculation in historical features, 
the most dangerous form of 
gambling with liberty of speech.” 


Justice Thwarted 


But more than liberty of speech is 
involved. The next example which 
is a classic case, shows that justice 
itself is thwarted. The thalidomide 
case is long and complex but it can 
be summarized here. The contempt 
proceedings have gone through 
three courts; the fourth is to come in 
Europe.There is nothing unusual 
about the reversals that have taken 
place in the various judgments but 
the variety of judicial reasoning is 
unusual where penal sanctions are 
involved. The public loss is clear. 
When the thalidomide children 
were born, many without arms and 
legs, around 1960, they were left to 
seek remedy through private 
litigation. 


No government inquiry was set 
up. No government settlement was 
offered. Some 60 parents in Britain 
issued writs against the Distillers 
Company which had made and 
marketed the drug in Britain. From 
that moment on the press had to be 
silent. There was no investigation of 
how the drug had been made, no 
monitoring of the process of the 
out-of-court discussions between 
the parents’ lawyers and the drug 
companies’ lawyers. In 1968 there 
was an out-of-court settlement in 
which the children were awarded 
40% of what they would have 
received in a 100% award, on 
condition they withdraw 
allegations of negligence against the 
company. Immediately more than 
300 other parents realized, as they 
had not before, that they had a 
remedy in law for their thalidomide 
children. They were out of time but 
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British Law of Contempt 


were enabled to sue. 

But their arrival on the legal scene 
meant that there was a further 
additional period of enforced 
silence. In 1972 - with no settlement 
of these later cases - one of the 
parents objected to what was being 
offered in the private discussions. 
The parents had been told that they 
must not speak to the press. They 
were being offered, in effect, half 
the levels offered to the first 1962 
parents. David Mason and four 
other parents objected to this and in 
particular the drug companies’ 
insistance that if any single parent 
rejected the offer then it would be 
withdrawn from all of them. David 
Mason was taken to court by the 
official solicitor and had _his 
parental rights removed. He won 
on appeal and the Daily Mail began 
to publish some of his story. No 
sooner had it done so, and in 
particular his claim that the 
compensation was wholly 
inadequate the Attorney General 
warned the Daily Mail it might be 
committing contempt. The Daily 
Mail stopped its reporting. BBC 
television cancelled a_ planned 
program. Silence descended again. 

At about this time the Sunday 
Times became aware that the 
children were being offered sums 
so grossly inadequate to their real 
needs on any proper actuarial basis 
that it was decided to mount a 
campaign. The dilemma was that 
the very first article of the 
campaign would have provoked a 
citation for contempt and made it 
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still-born. Parliament, too, was 
similarly inhibited. It, too, over all 
these years had never had a debate 
on the thalidomide children and 
their plight. Thanks to the ingenious 
advice of James Evans, a lawyer 
with the Sunday Times, we found a 
way forward. We began a 
campaign on the moral issue of the 
low compensation, deliberately 
saying that the legal issue of 
negligence was outside our area and 
that the company denied 
negligence. But we also announced 
that in a future issue of the paper we 
would publish some documentary 
evidence on the manufacture of the 
drug. 

The Attorney General’s office 
immediately wrote to say that he 
might be proceeding against us for 
contempt. We argued back on the 
moral and legal distinction and the 
Attorney General, after some 
anxious moments for us, decided to 
accept the moral and legal distinc- 
tion provided we allowed the draft 
article, canvassing the story of how 
the drug was made, to be 
adjudicated on by the High Court 
before publication. We accepted 
this because it enabled the moral 
campaign to go on. Parliament also 
accepted the moral-legal 
distinction and a splendid debate 
began. The rest of the press, after 
an initial two or three weeks of 
cautious silence, began to report 
more freely on the compensation. 


The article we had drafted was 
banned by three judges of the High 
Court in November 1972. They said 
that anything which interfered with 
the fair trial, even before a judge, 
was contempt. There was no 
balance to be struck between free 
speech and fair trial once the legal 
wheels had begun to turn. We 
appealed. The Court of Appeal 
gave us a reversal. They said there 
was a distinct need for balance 
between fair trial and free speech 
and Lord Phillimore, in particular, 
said that it was odd to make the 
reason for prior restraint the 
pressure on the drug company, 
when the parents had been subject 
all these years to the pressure of 
hardship and nobody had done 
anything. The Attorney General, 
however, was not satisfied and he 
appealed to the House of Lords. We 
lost 5 - 0. There were five different 
judgments, but the leading 
judgment was that any attempt to 


“prejudge” a legal issue was 
contempt. Lord Simons said it was 
wrong even privately to try to 
influence a litigant - which opens up 
the prospect that solicitors and 
lawyers giving advice to their 
clients are continually guilty of 
contempt. There was no attempt to 
discuss the reasons which had 
propelled the Sunday Times to 
challenge the law, which was that 
the failure of the legal system to 
provide justice would not be 
tolerated after a decade. 

This restrictive judgment is now 
the highest opinion on contempt in 
Britain. It leaves open the 
possibility, despite previous 
precedent, of a newspaper being 
sued for contempt if it continues to 
criticize anyone after he has issued a 
writ for libel. The judgment did 
narrowly legitimize our moral 
campaign, which meant that it was 
all right to have an opinion but not 
to produce the facts on which it was 
based in part. 


We appealed to the European 
Commission of Human Rights in 
Strasbourg. We argued that under 
Article 10, guaranteeing free 
speech, we had been deprived of 
our rights and that Article 10 in this 
respect did not conflict with Article 
6 on a fair trial. We were resisted by 
the British Government but on the 
18th of May, 1977, eight of the 
judges decided in our favor with 
five against. 

They said, “If it is in the public 
interest to clarify matters of great 
importance that cannot be satisfied 
by any kind of official investigation 
it must in a democratic society at 
least be allowed to find its 
expression another way. Only the 
most pressing grounds can be 
sufficient to justify that the 
authorities stop information on 
matters, the clarification of which 
would seem to lie in the public 
interest.” We now go to the 
European Court where the 
Commission will fight our case 
against the minority five judges and 
the British Government. The 
minority of five argues that the ban 
on the article was necessary to 
maintain the authority of the 
judiciary and to protect the rights of 
others. 


The judgments in the English 
Court so far and the whole tradition 
have one strikingly easy parallel in 
their effects. It would be impossible 
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for any British newspaper to expose 
Watergate in the way the 
Washington Post did. The 
subsequent trials and indictments 
would have meant that there was 
press silence for such a long period 
that there would have been no hope 
of stimulating the legislature to 
press an inquiry in the way 
Congress did. 


In a case involving the Sunday 
Times we exposed the false 
statements of a writer who claimed 
that fetuses from abortions were 
being used in the manufacture of 
soap and that abortion practices in 
Florida of all places included 
consigning aborted babies still alive 
to the incinerator. This was a most 
disturbing set of allegations, 
published in a book and given 
national prominence. We showed 
them to be false. A writ for libel was 
issued. Two years later some other 
trials concerning this man have 
ended and we commented on 
further inaccuracies. This is the 
reason for the news report I gave at 
the beginning — an application to 
commit me for contempt because I 
have published something when a 
case is pending before the courts. I 
did it readily. The alternative 
would be to allow what we regard 
as an untruth to pollute public 
discussion for a further two years. 
We await events. 


Reforms Proposed 


Many of these ills I have 
described from a very proper 
attempt to enforce fair trial have 
been analyzed in a report of a 
committee chaired by Lord Justice 
Phillimore before he died and by 
Lord Cameron later. The 
Phillimore Committee has 
proposed very sensible reforms. 
They have proposed that the test of 
contempt should not be 
“prejudgment” but whether 
publication seriously impedes the 
course of justice. More importantly 
for the press, they have suggested 


there should be distinct time limits. 


Contempt in civil cases should run 
only from the moment the case is set 
down for a trial, the matter of a few 
weeks perhaps before the actual 
trial. In criminal cases contempt 
should run from the moment of 
charge and imminence would be 
abolished. That very sensible report 
was published in December 1974. 
Nothing has happened to it. oO 
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Law OFFICES 
Damon F-. 


Damon F. announces 
that he is available to act 


as a consultant to or an associate 


UNrIrep STATES IMMIGRATION 


AND Customs LAW 


1250 S.W. First Street 2395 Davie Boulevard 
Miami, Florida 33135 Fort Lauderdale, Florida 33312 
(305) 643-9600 (305) 764-2144 
Dade Broward 


BAR EXAM 


The Florida Bar Exam can now be taken in three parts, so whatever your needs, 
BRC has just the program for you. For more information mail this coupon today! 
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OF FLORIDA 
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National Headquarters: 830 N. La Brea Ave., Inglewood, CA 90302. 213/674 9300 


Josephson’s Bar Review Center of Florida. 269 Giralda Ave., Coral Gables, FL 33134. 305/445 8623 
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Members of 
The Florida Bar: 


Because of your support and your business during the last nine months Avis has 
increased the discounts to members of The Florida Bar to 25% on normal rates 
and 20% on special (unlimited) mileage rates. The new discounts are effective 
June 1, 1978. The discounts are applicable nationwide for either business or 


New, low 
Horida 
Super 

Savers 


with unlimited mileage 


Car Class Weekly _ Daily 
Economy $ 78.95 $14.95 


Compact $ 99.95 $20.95 


Intermediate $142.95 $25.95 


Full-sizeSedan | $154.95 | $28.95 | 


Choice of cars availableineach group plusawide Customer pays for gas, and there are no one-way 
variety of sports cars, luxury cars, stationwagons _ service fees on intermediate and full-size cars. 
and 8-passenger vans also available at higher Rates good through December 15, 1978 and 
rates. subject to cancellation without notice. 


Thank You for Your Business 


We look forward to continuing to serve your rental car needs. 
For Further Information 


AVIS RENT ACAR SYSTEM, INC. AVIS RENT ACAR SYSTEM, INC. 
P.O. BOX 23146 2330 N.W. 37th Avenue 

Tampa International Airport Miami, Florida 33142 

Tampa, Florida 33623 Telephone (305) 635-7777 
Telephone (813) 883-3500 


* New Discount Applies to Above Rates 
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With the wind. 


“Gracious Brett. You mean all this | 
is for little ole me?” selves when they heard I had no title 

“Think nothin’ of it, Miss Charlotte,” insurance. 
he whispered, “a fine lady like you Everything was gone. 
should have a plantation of her very own, The land was gone. The mansion 
and so I’m gonna sell this place to you _— was gone. Brett was gone. 
for a fraction of its value.” All, all flown with the wind. 

Well, as it turned out, Brett was In the complex world of real estate 
some kind of charmer. And some kind of conveyance, costly losses can occur due 
skunk, too. Because the plantation he to error or fraud. It is our professional 
sold me never really belonged to him in _ responsibility to protect mortgage lenders 
the first place. So it could never belong _and purchasers against losses arising 
to me in the second place. from defects in the title as insured. 

But what hurt most was those Yankee And we do. 
lawyers showing up with the title to the 
property and forcing me off the land I 


loved, and then laughing all over them- 


american title 
insurance company 


HOME OFFICE: 1101 BRICKELL eStore: ~ BOX 01-5002, MIAMI, FLORIDA 33101 (305) 374-4300 
Other members of the Americ Title he € \ 
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ince Corporation of Pennsy!vania, Columbia Rea! Estat 


; 
fiary of The ¢ nenta! Corporatio 
A 
\ 
© 
Pa Title ince Company, and Texas Title Guaranty Company, Inc 


From 


The Florida lawyers’ organization for guaranteeing titles to real estate 


Ww, Lawyers’ Title Guaranty Fund 


LAWYERS’ TITLE 
GUARANTY 
FUND 
Loy 


How Realtors and Attorneys 
Can Create Smoother Closings 


Joe E. Thomas, chairman of the 
Lawyer Relations Committee of 
The Florida Association of 
Realtors, recently told some 500 
Florida attorneys and real estate 
agents, “I am convinced a 
successful, smooth closing can be 
brought about by having a road 
map for solving problems before 
getting to the closing.” 

Speaking at the 1978 Fund 
Assembly, the Clearwater Realtor 
discussed six work sheets which can 
be used by attorneys and real estate 


agents to facilitate a close working 
relationship and create smoother 
real estate closings. The first form 
covers items the real estate agent 
should obtain from the seller at the 
time the contract is signed. These 
include the survey, tax bill or paid 
receipt, receipt for the current 
year’s homestead exemption, and 


fire or homeowners insurance 
policy. 
The second form is the 


transaction report, which is to be 
completed by the selling real estate 
agent. Many items are shown, such 
as the type of sale, name of the 
closing attorney and the lender with 
whom the loan application has been 
made and its status. Another form 
covers in detail the papers needed 
and information to be shown 
concerning the closing. Thomas 
recommended that this form be 
completed and given to the closing 
attorney. 
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Additional forms to be completed 
and exchanged are the attomney’s 
checklist and a closing schedule 
itinerary. 

The Clearwater Realtor stressed 
that the amount of real estate 
business the attorney and real estate 
agent can refer to each other makes 
working together a natural and 
mutually profitable relationship. 
Drawing on 20 years of experience, 
Thomas gave these tips: 


e The attorney rather than a 


paralegal should conduct the 
closing. Then any side legal 
problems can be immediately 


addressed. Also, sellers or buyers 
will often meet an attorney at a 
closing and begin talking about 
additional legal services they need. 


e Real estate agents receiving a 
listing from an attorney should note 
the attorney's name on the listing. 
Then the closing can be sent to the 
referring attorney. 


e Attorneys should use a 
personable and _ proficient real 
estate paralegal. This expedites the 
transaction and communication 
with the real estate agent. 


e Real estate agents should 
compare the number of listings they 
receive from attorneys and from 
title companies. 


e Real estate agents should 
consider all of the services an 
attorney can provide for clients 
which title companies cannot. 


e More attorneys should become 
involved with local board of Realtor 
activities. Local boards and 
members need attorneys’ help and 
want it. 


Services Under Development 


Attorneys considering conver- 
sion of law office operations to 
computer systems should keep in 
mind that Lawyers’ Title Services, 
Inc., will soon have the following 
computer services available in 
Florida counties with branch title 
plants on-line to the LTS computer: 

Title 
available 


information - already 


Closing/document preparation - 
in pilot testing 

Law office time accounting - 
under development 

Probate accounting and support - 
under development 
More information about any of 
these systems can be obtained by 
contacting Lewis G. Morrell, Jr., 
Lawyers’ Title Services, Inc., P. O. 
Box 3588, Orlando, Florida 32802, 
or calling (305) 425-1646. 


Power of Attorney Must 
Authorize Deeds 

It has been decided that a power 
of attorney to be relied upon for 
accepting an agent’s deed must 
plainly state the authority of the 
agent to convey land. Authority to 
convey specific real property is not 
required but the right to convey real 
estate in general must be given. 

The power of attorney in Bloom 
v. Weiser, 348 So.2d 651 (Fla. 3d 
D.C.A. 1977), granted “full power 
and authority to do and perform all 
and every act and thing whatsoever 
requisite and necessary to be done 
in and about the premises. .. .”” This 
general power which not 
specify the power to make 
conveyances of real estate was held 
to be insufficient for that purpose. 
The decision is one of first 
impression in Florida. 


THE FUND: 1948 — 1978: Thirty years of service to the attorney, the 
organized Bar and the home buying and lending public. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Fla. 32802. (Adv.) 


THE FLORIDA BAR JOURNAL 


: 


“I'VE GOT A GREAT FINANCIAL TEAM. 
HOW COME I CAN'T GET THEM TOGETHER” 


Is that your client talking? 
Whether he realizes it or not, a financial management team can serve 
him better and avoid overlapping responsibilities for each team member. 
Let's get the whole team together. 
We'll be happy to arrange it, including meeting place and time. 
Just call a Florida National trust officer, or recom mend that your client call us. 


Florida National Banks 


All subsidiary banks are members of FDIC. © 1978 Florida Nationa! Banks of Florida Inc. 
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Our 70th Anniversary 


Is your Florida Library complete? 


Harrison’s FLORIDA STATUTES ANNOTATED 
(Fifty volume set with ONE YEAR’S FREE SERVICE) Set includes: 
Uniform Commercial Code Vols. 1 & 2 
Annual Session Law Service 
Binder for Session Law Service 
Court Rules (FSA 30-33) 2 Vols., latest revision 

) Pocket Parts, latest 

General Index (Vol. 28-29A), latest 


Harrison's FSA Advance Annotation Service, (Published monthly) 
Administrative Practice FORMS & Decisional Digest of Selected Cases, Oertel’s 


APPELLATE PRACTICE FORMS, Monaco’s 

CORPORATION LAW, Nadler’s 

CRIMINAL LAW & PROCEDURE, 4th Edition, Adkin’s 

DISCOVERY, CIVIL & CRIMINAL, 2nd Edition, Adkins’ 

FORMS, Administrative Practice & Decisional Digest of Selected Cases, Oertel’s 


FORMS ANNOTATED, 2nd Edition, Harrison’s Sapp, Florida Pleading, Practice & 
Legal 


FORMS, Appellate Practice, Monaco’s 

- FORMS FOR PLEADING Under the Florida Rules of Civil Procedure, LaCoe’s 
: JUDICIAL SAYINGS OF JUSTICE GLENN TERRELL, Hall’s 

‘ LAW OFFICE ADMINISTRATION, Trawick, Griffis & Ferrell’s 

; PRACTICE & PROCEDURE, Trawick’s 

REAL ESTATE LAW & PROCEDURE, Adkin’s 

TRUSTS & TRUSTEES, Lowell’s 

WILLS & ADMINISTRATION OF ESTATES in Florida, 5th Ed., Redfearn’s 
WORKMEN’S COMPENSATION LAW, 2nd Ed., Alpert’s 


We're good people to know! 


THE Feo, HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park © Norcross, Georgia 30071 
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Article 9—Instruments of the Third Kind 


[§679.105(1)(g)] or Did Someone Forget to Put 
The Uniformity in the Uniform Commercial Code? 


By Winifred Sharp 


Article 9’s_ tithe — “Secured 
Transactions” — is deceiving in its 
“narrowness,” because it covers not 
only the more obvious forms of 
financing transactions [§9-102(2)] 
but also all “sales”! of rights to 
payment under contracts? for goods 
sold or leased or for services 
rendered [§9-102(1)(b) and 9-106], 
except for those sales enumerated 
in §9-104 or sales of “instruments” 
[§9-105(1)(g)]° not a part of chattel 
paper [§9-105(b)]. According to the 
Official Comments to §9-102, these 
sales were included “to avoid 
difficult problems of distinguishing 
between transactions intended for 
security and those not intended.” 

Article 9’s inclusion of such sales‘ 
has had the effect of superseding 
much of the preexisting case law 
concerning the “assignment of 
contract rights.”> For example §9- 
318(1) of Article 9 now codifies the 
scope of defenses available to the 
party obligated to pay on one of the 


following four items: (a) a contract 
for goods sold or leased; (b) a 
contract for services rendered; (c) 
chattel paper; or (d) a “general 
intangible” [§9-106] - when 
defending an action brought by the 
assignee that item, i.e.: 

Unless an “account debtor” had made an 
enforceable agreement not to assert defense 


or claims arising out of a sale as provided in 
§9-206 the rights of an assignee are subject to: 


(a) all the terms of the contract between 
the account debtor and the assignor and any 
defense or claim arising therefrom; and 


(b) any other defense or claims of the 
account debtor against the assignor which 
accrues before the account debtor receives 
notification of the assignment.’ 

Section 9-318(1) complements 
and mollifies the effect of §9- 
318(4), which renders ineffective 
any prohibition of assignment of 
rights to payment for goods sold or 
leased or for services rendered 
which rights are not evidenced by 
an Article 9 “instrument” [§9- 
105(1)(g)]. Section 9-318(4) states: 


' Although Article 2 is entitled “Sales,” that 
too isa misnomer, since Article 2 only applies 
(see §2-102) to transactions in “goods” 
[defined in §2-105(1) as “all things which are 
movable at the time of identification to the 
contract for sale other than the money in 
which the price is to be paid, investment 
securities (Artilce 8) and things in action” ]. 

2 The term “contract” is used here in its 
Restatement of Contracts definitional sense 
(§1) as a “promise or set of promises for the 
breach of which the law gives a remedy, or 
the performance of which the law in some 
way recognizes as a duty,” and not in the 
Article 9 “contract rights” ($9-106 in the 1962 
version). 

3 §$9-105 (1)(g) is the section containing this 
definition of “instrument” in the 1962 version 
of Article 9. Section 9-105(1)(i) is the section 
containing the definition of “instrument” in 
the 1972 revision of Article 9. Florida has 
enacted basically the 1962 version of Article 
9 [Fia. Stat. ch. 679 (1975)] and has not yet 
replaced the 1962 version with the 1972 
version. 

‘As well as including any transaction, 
regardless of its form, which is intended to 
create a_ security interest in personal 
property or fixtures. [§9-102(1)(a)]. 

5 See Florida First National Bank v. Fryd 
Construction Corp., 245 So.2d 883 (Fla. 3d 
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D.C.A. 1971). 4 Fa. Jur. 2d Assignments, §4, 
Contractual Rights, n. 23. 

6“Account debtor” is defined in §9- 
105(1)(a) to include an obligor on anything 
within the scope of Article 9 that is not a §9- 
115(1)(g) “instrument.” 

7Basically, §9-206 allows the parties to 
contract away all the “account debtor's” 
(obligor’s) possible defenses against an 
assignee of the item except those defenses 
which would be good against a holder in due 
course [§3-305(2)] on an Article 3 
“instrument” [§3-102(1)(e)]. 

8 These rules are basically a codification of 
the Restatement of Contracts §167(1): 


An assignee’s right against the obligor is 
subject to all limitations of the obligee’s 
rights, to all set-offs and counterclaims of the 
obligor which would have been available 
against the obligee had there been no 
assignment, provided that such defenses and 
set-offs are based on facts existing at the time 
of the assignment, or are based on facts 
arising thereafter prior to knowledge of the 
assignment by the obligor. 


This codification has the intended effect of 
creating a uniformity among the states 
where before they had been badly split, 
[Corsin, Contracts §892.902. See Purposes 
of the Uniform Commercial Code (§1.102) 
stopping “forum-shopping”): 


corporation. 
honking & 
business law 


(4) A term in any contract between an 
“account debtor” and an assignor which 
prohibits assignment of an “account” or 
“contract right” to which they are parties is 
ineffective.? 


Section 9-318(4) conflicts to an 
extent with §2-210(2), governing 
assignments of rights under a 
contract for sale of goods. Section 
2-210 would allow parties to include 
effective prohibitions of 
assignment in contracts while §9- 
318(4) would render such 
prohibitions ineffective. Section 2- 
210(2) states: 


(2) Unless agreed otherwise all rights of 
either seller or buyer can be assigned except 
where the assignment would materially 
change the duty of the other party, or 
increase materially the burden or risk 
imposed on him by his contract, or impair 
materially his chance of obtaining return 
performance. A right to damages for breach 
of the entire contract or a right arising out of 
the assignor’s due performance of his entire 
obligation can be assigned despite 
agreement otherwise.'° 


Winifred J. Sharp has been a partner since 
1966 with Johnson, Motsinger, Trismen & 
Sharp, P.A., Orlando. She graduated from 
Vassar College with a B.A. (Phi Beta Kappa) 
and from Stanford Law School with an 
LL.B. (Order of the Coif). She is a member 
of the Bar's Real Property, Probate and Trust 
Law Section, Florida Business aid 
Corporate Law and American Judicature 
Society. She has written a chapter inthe CLE 
manual, Florida Real Property Practice, on 
Landlord-Tenant. 

This column is written on behalf of the 
Corporation, Banking and Business Law 
Section, Paul A. Straske, chairman, Richard 


M. Leisner, editor. 


(1) This Act shall be liberally construed 
and applied to promote its underlying 
purposes and policies. 

(2) Underlying purposes and policies of 
this Act are: 


(c) to make uniform the laws 
ainong the various jurisdictions. 


® See Florida First National Bank v. Fryd 


Construction Corp., 245 So.2d 883 (Fla. 3d 
D.C.A. 1971). 
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But, however this conflict is 
eventually resolved, §9-318(1) will 
nevertheless protect an obligor— 
other than an obligor on a $§9- 
105(1)(g) “‘instrument’’—by 
preserving the obligor’s defenses 
against the assignor where the 
obligor might not be able to 
preserve the defenses himself by an 
effective nonassignment clause in 
his contract with the assignor. 

To find those obligors to which 
§9-318(1), concerning defenses 
after assignment, does not apply, 
one need only look to the definition 
of the term “account debtor” used 
in §9-318(1). Section 9-105(1)(a) 
states that “account debtor” means 
the person who is obligated on an 
“account” and/or a “contract right” 
(both defined in §9-106), “chattel 
paper’ [defined in §9-105(1)(b)], or 
a “general intangible” (defined in 
§9-106). Therefore, under the 
Article 9 scheme of definitions of 
collateral available in a secured 
transaction, this leaves only one 
type of contract available as 
collateral within Article 9 which is 
not expressly covered by §9-318. 
This type of contract is called an 
“instrument” and is defined in §9- 
105(1)(g). 

Article 9’s definition of 
“instrument” [§9-105(1)(g)]_ is 
exclusive of instruments which are 


part of chattel paper [§9-105(1)(b)], 


and should not be confused with the 
Article 3 definition of “instrument” 
contained in §3-102(1)(e). The 
Article 9 definition of “instrument” 
is really a composite definition of 
three kinds of “instruments”: first 
kind — “negotiable :nstruments” as 
defined in §3-104; second kind — 
“securities” as defined in §8-102; 
and, Article 9 “instruments” of the 
third kind, defined as: 

any other writing which evidences a right to 
payment of money and is not itself a security 
agreement or lease and is of a type which is in 
the ordinary course of business transferred 
by delivery with any necessary endorsement 
or assignment. 


Rights assigned under these three 
kinds of Article 9 “instruments,” by 
virtue of the definition of “account 
debtor,” above, are not expressly 
covered by the §9-318(1) rule 
concerning defenses available to an 
obligor when sued by an assignee. 
This seeming gap in the UCC’s 
supercession of the common law 
rules of “assignments” is partially 
filled by the “assignment” rules in 
§§3-306 and 3-305, governing 
Article 9 “instruments” of the first 
kind — “negotiable instruments”! 
— and §8-202 governing Article 9 
“instruments” of the second kind — 
“securities.”!2 Article 9 instruments 
of the third kind — “any other 
writing which evidences a right to 
payment of money, etc.” 
(hereinafter referred to as an Article 
9 “non-negotiable instrument”, 
however, may not be covered by 
the Code at all unless either they fit 
within the scope of Article 3 by 


virtue of §§3-104(3) or 3-805, or they 
fit within the scope of Article 3 by a 
liberal reading of each section of 
that Article as covering all 
“commercial paper,” unless the 
context of the section requires 
otherwise. 

The general scope of coverage of 
Article 3 (“Commercial Paper’) is, 
unfortunately, not expressed as 
clearly as possible and, hence, the 
two possible interpretations. If, on 
the one hand, one looks strictly to 
the language of the sections, 
themselves, and _ their accom- 
panying comments (which are by 
no means law in the State of 
Florida), one can arrive at an 
outline of the scope of the article as 
pieced together from five separate 
sections and one comment [§3- 
103(1), Comment 1 to §3-103, §3- 
104(2), §3-104(3), §3-102(e), and §3- 
805]. 

Starting off, §3-103(1) details 
what Article 3 does not apply to: 
money, documents of title, 
investment securities. Then, 
Comment I of §3-103 details what 
Article 3 does apply to: “This 
Article is restricted to commercial 
paper — that is to say, to drafts, 
checks, certificates of deposit and 
notes as defined in §3-104(2).” 

Section 3-104(2) then defines 
those four items as “negotiable 
instruments” [§3-104(1)] which, if 
the item is an “order,” then it is a 
“draft,” if it is a “draft” drawn ona 
bank and payable on demand, then 
it is a “check,” if it is an 
acknowledgment by a _ bank of 


'0 The drafters of Article 2 feel they have 
adequately recognized and dealt with the 
potential conflict between the two sections: 
Official Comments to §2-210 - 


3. Under subsection (2) rights which are no 
longer executory such as a right to damages 
for breach or right to payment of an 
“account” as defined in the Article on 
Secured Transactions (Article 9) may be 
assigned although the agreement prohibits 
assignment. In such cases no question of any 
delegation of any performance is involved. 
The assignment of a “contract right” as 
defined in the Article on Secured 
Transactions (Article 9) is not covered by 
this section. 
and, 
S 2-102 Scope (of Article 2) - 
Unless the context requires otherwise this 
Article applies to transactions in goods; it 
does not apply to any transaction which 
although in the form of an unconditional 
contract to sell or present sale is intended to 
operate only as a security transaction... . 

If the drafters of Article 2 had used the 
words “Article 9 ‘account’ ” or “contract right” 
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in §2-210 to show what the section does not 
apply to, then there would be no conflict. As 
it stands, one cannot read the conclusion the 
authors came to in the Official Comments 
into the wording of §2-201(2). The conflict 
exists as to the assignability of Article 9 
“contract rights” (§9-106) defined as, “any 
right to payment under a contract not yet 
earned by performance... ,” by virtue of the 
wording of §9-102(1)(b) which makes 
Article 9 applicable to any sale of “contract 
rights,” not just those sales which by §2-102 
are “intended to operate only as a security 
transaction... .” 

'' To determine the defenses available to 
an obligor on an Article 3 “negotiable 
instrument” you first have to determine the 
status of the assignee of the “negotiable 
instrument” ’ i.e. is he a holder in due course, 
as defined in §3-302, or not. If the assignee is 
a holder in due course, then the only defenses 
the obligor can raise are: (1) infancy; 
(2) duress; (3) illegality; (4) other inca- 
pacity; (5) fraud in the factum; (6) discharge 
in insolvency proceedings; or (7) any 
other discharge of which the holder 


has notice when he takes the instrument. 
If the assignee is not a_ holder in 
due course then the obligor’s defenses 
include, inter alia, “all defenses of any party 
which would be available in an action on a 
simple contract.” (see §3-306). 

'2 To determine the defenses available to 
an obligor onan Article 8 “security” - i.e. is he 
a [$1-201(33)] “purchaser” for [§1-201(44)] 
“value” without [§1-201(25) ] “notice,” or not. 
If the assignee is a purchaser of the security 
for value and without notice of any defect in 
or defense to the security, then the defenses 
available to the obligor on the security are 
limited to those which are: (1) stated on the 
security; (2) incorporated in the security by 
reference to another document where they 
can be found; or (3), in certain cases, lack of 
genuineness of the security. If the assignee 
does not qualify as a purchaser for value 
without notice of any defense to or defect in 
the security, then the obligor may assert 
against the assignee all of the above defenses 
as well as any other defense he may have, 
including nondelivery and _ conditional 
delivery. 
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receipt of money with an 
engagement to repay it, then it is a 
“certificate of deposit,” and, finally, 
if it is a promise other than a 
certificate of deposit, then it is a 
“note.” 

Next, §3-104(3) states: 

As used in other Articles of this Act, and as 
the context may require, the terms “draft,” 
“check,” “certificate of deposit” and “note” 
may refer to instruments which are not 
negotiable within this Article as well as 
instruments which are so negotiable. 

This means that some interpretative 
rules in Article 3 (rules using the 
terms “draft,” “check,” “certificate 
of deposit” or “note”) apply to 
drafts, checks, certificate of 
deposit, and notes “where the 
context may require,” whether or 
not they are “negotiable” under §3- 
104(1). 

However, when Article 3 does 
not use the more specific term 
“draft,” “check,” “certificate of 
deposit” or “note,” but instead uses 
the general term “instrument,” it 
apparently does not cover “non- 
negotiable instruments” because, 
by virtue of the wording of §3- 
102(1)(e), the word “instrument” 
means only “negotiable instru- 
ment.” 

The only exception to the rule 

that the term “instrument” means 
only “negotiable instruments,” is §3- 
805. Section 3-805 (Instruments Not 
Payable to Order or to Bearer) 
states: 
This Article applies to any instruments 
whose terms do not preclude transfer and 
which is otherwise negotiable within this 
Article but which is not payable to order to 
bearer, except that there can be no holder in 
due course of such an instrument. 


The Official Comment to Section 3- 
805 possibly shows a delineation the 
authors of Article 3 wished to draw 
within the general category of “non- 
negotiable instruments” as to which 
instruments in the general category 
would be included in the coverage 
of Article 3: 


This section covers the “non-negotiable 
instrument.” As it has been used by most 
courts, this term has been a technical one of 
art. It does not refer to a writing, such as a 
note containing an express condition, which 
is not negotiable and is entirely outside of the 
scope of this Article and to be treated as a 
simple contract. It refers to a particular type 
of instrument which meets all requirements 
as to form of a negotiable instrument except 
that it is not payable to order or to bearer. 
In short, the “non-negotiable instrument” is 
treated as a negotiable instrument, so far as 
its form permits. Since it lacks words of 
negotiability there can be no holder in due 
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course of such an instrument, and any 
provision of any section of this Article 
peculiar to a holder in due course cannot 
apply to it. With this exception, such 
instruments are covered by all sections of 
this Article.'% 


In summary, delineating the 
scope of Article 3 as strictly as the 
wording of that article will allow 
results in Article 9 “non-negotiable 
instrument” being covered by an 
Article 3 section only where the 
section either defines the legal 
effect of the terms “note,” “draft,” 
“check.” and “certificate of 
deposit” or where §3-805 allows. 

This strict delineation possibly 
results in the creation of a “gap” in 
the comprehensive coverage of the 
Uniform Commercial Code by the 
creation of the different definitions 
for “non-negotiable instruments” in 
Article 9 [§9-105(1)(g)] and 3 (§3- 
805). Article 9 “non-negotiable 
instruments” would include any 
writing: (a) not a “negotiable 
instrument” [§3-104] or a security 
(§8-102); (b) not part of chattel 
paper; (c) evidencing a right to the 
payment of money; (d) not itself a 
security agreement or lease; and, 
(e) of a type which is in ordinary 
course of business transferred by 
delivery with any necessary 
endorsement or assignment. While 
such writings meeting the above 
requirements could very easily: (a) 
not be payable upon demand or ata 
definite; or (b) contain a 
conditional promise; or (c) be 
subject to a collateral agreement; 
and, therefore, qualify as an Article 


9 [§9-105(1)(g)] “non-negotiabie 
instrument” yet fail to qualify as an 
Article 3 (§3-805) “non-negotiable 
instrument.” The impact of not 
having one article’s definition of 
“non-negotiable instrument” mirror 
the other’s is that there will be 
Article 9 “‘non-negotiable 
instruments” falling out of Article 
assignment rules [§9-318(1)] 
without being caught by the 
assignment rules of Article 3 (§3- 
306). 

If Article 3 is given such a strict 
construction, there would be a need 
to fill this “gap.” One _ possible 
statutory solution would be to 
delete the definition of Article 9 
instruments of the third kind 
(Article 9 “‘non-negotiable” 
instruments’ ) from §9-105(1)(g) and 
replace them with the definition of 
Article 3  (§3-805). Section 9- 
105(1)(g) would then read: . . and 
any instrument whose terms do not 
preclude transfer and which is 
otherwise negotiable (defined in 
§3-104) but which is not payable to 
order or bearer.” This change of 
language in §9-105(1)(g) would 
result in: (1) instruments of the 
general category of “‘non- 
negotiable instruments” being 
excluded from the assignment rules 
of §9-318(1) only where they 
satisfied the requirements of §3-S05 
(instruments satisfying §3-505’'s 
requirements would fall into §3- 
306); and (2) where such 
instruments do not satisfy §3-805's 
requirements, it would result in 
treating them as either “accounts,” 


'S The following cases have used the §3- 
805 “definition” of “non-negotiable 
instruments” in order to apply the §3-306 
rules concerning the obligor’s scope of 
defenses available on a “non-negotiable 
instrument”: Jones v. United Savings and 


Loan Assoc., 515 S.W.2d 869 (St. Louis 
D.C.A. Mo. 1974); D. Nelson & Sons, Inc. v. 
General Am. Development Corp.. 6 
Ill. App.3d 6, 284 N.E.2d 478 (1972): Nation- 
Wide Check Corp. v. Banks, 260 A.2d 367 
(D.C. App. 1969). 
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“contract rights,” or “general 
intangibles” [all covered by §9- 
318(1)]. 


This problem of a “gap” in 
definitions between Article 9 
instruments of the third kind and 
§3-805 would not exist, however, if 
the language in Article 3 were given 
a liberal, rather than a. strict, 
construction. Section 1-102 states: 
(1) This Act shall be liberally construed 
and applied to promote its underlying 
purposes and policies. 

(2) Underlying purposes and policies of 
this Act are: 

(a) to simplify, clarify and modernize 
the law governing commercial transactions; 

(b) to permit the continued expansion of 
commercial practices through custom, usage 
and agreement of the parties; 

(c) to make uniform and law among the 
various jurisdictions. 

Thus, it would be in line with the 
Code’s rules of construction to say 
that, where Article 9 “non- 
negotiable instruments” are 
concerned, every section of Article 


3 (“Commercial Paper’) should 
apply unless the context of the 
section requires otherwise.!4 
Moreover, §3-103(2) provides: “(2) 
The provisions of this Article are 
subject to provisions of the Article 
on Bank Deposits and Collections 
(Article 4) and Secured 
Transactions (Article 9).” This 
illustrates an intent on the part of 
the authors of Article 3 to conform 
and integrate Article 3 with the 
provisions of Article 9. 


In line with the above liberal 
interpretation, some courts have 
applied certain sections of Article 3 
to “non-negotiable instruments” 
without first going through the 
process of qualifying them under 
§$§3-805 or 3-104(3). For example, in 
Locke v. Aetna Acceptance 
Corporation, 309 So.2d 43 (Fla. Ist 
D.C.A. 1975), the First District 


Court of Appeal held that §3-306 
was the proper section governing 
the question of defenses available 
to an obligor against a holder of a 
“non-negotiable instrument.” 
Although that court cited §3-805, it 
did not cite it as the section allowing 
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the defendant to use §3-306 to 
define the scope of his available 
defenses. Also see, Holly Hill Acres, 
Ltd. v. Charter Bank of Gainesville, 
314 So.2d 209 (Fla. 2d D.C.A. 1975) 
(the court cited the assignment rules 
enunciated in §3-306, though not the 
section itself, as controlling the 
scope of the defenses available ona 
non-negotiable note not qualifying 
under §3-805). 

In conclusion, it is hoped the 
courts of Florida will continue to 
adopt a liberal construction of the 
provisions of Article 3 on the 
question of their applicability to the 
many and varied types of non- 
negotiable instruments. However, 
should a_ strict construction of 
Article 3 prevail, then a legislative 
“solution” may be necessary. For 
the strict construction would lead to 
the creation of “gaps” in the 
comprehensive coverage of 
Articles 3 and 9, such as the one 
above concerning defenses 
available to an obligor on an Article 
9 instrument of the third kind. In 
turn, this would lead to loss of 
uniformity of construction of the 
UCC - as each state would revert 
back to Pre-Code law for principles 
governing such problems. Oo 


'§ The Official Comments to that section 

are in line with the general policy of the 
Code to be liberally construed in order to 
simplify, clarify and modernize the law of 
“non-negotiable instruments” and to prevent 
forum shopping in actions on non-negotiable 
instruments: 
“This Act is drawn to provide flexibility so 
that, since it is intended to be a semi- 
permanent piece of legislation, it will 
provide its own machinery for expansion of 
commercial practices. It is intended to make 
possible for the law embodied in this Act to 
be developed by the courts in light of 
unforeseen and new circumstances and 
practices. 

Courts have been careful to keep broad 
acts from being hampered in their effects by 
later acts of limited scope. They have 
recognized the policies embodied in an act as 
applicable in reason to subject matter which 
was not expressly included in the language of 
the act. They have done the same where 
reason and policy so required, even when the 
subject matter had been intentionally 
excluded from the act in general. They have 
implemented a statutory policy with liberal 
and useful remedies not provided in the 
statutory text. They have disregarded a 
statutory limitation where the reason for the 
limitation did not apply. Nothing in this Act 
stands in the way of the continuance of such 
action by the courts.” 
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Partnership-Partner Transactions 
Under Section 707 and Pratt v. Comm’r 


By Larry J. Sartin 


Prior to the enactment of §707 of 
the Internal Revenue Code of 1954, 
as amended,! there was no statutory 
guidance as to the proper tax 
treatment of transactions entered 
into by a partnership with its 
partners. Judicial decisions 
involving such transactions, 
however, generally treated the 
partnership involved as an 
“aggregate” of its individual 
partners and not a_ separate 
“entity.’2 For instance, a 
partnership could not pay _ its 
partners a deductible salary 
because the partners were viewed 
as both the employee and the 
employer. 

Where a partnership attempted 
to treat one or more of its partners 
as employees, the purported salary 
payments were treated as 
distributions of partnership 
income. The partners, were, 
therefore, required to include the 
purported salary in gross income in 
their taxable year in which or with 
which the taxable year of the 
partnership ended regardless of 
when they actually received 
payment of the salary.’ Also, the 
partnership was denied a deduction 
for salary expense in computing its 
taxable income. 

In dealing with other types of 
partnership-partner transactions, 
the courts were not as consistent in 
applying the aggregate theory as 
where a_ purported employer- 
employee relationship was at issue. 
For instance, where a partnership 
received commissions from one of 
its partners, some courts applied the 
aggregate theory while others used 
the entity theory.‘ 


In response to the lack of 
statutory guidance and the 
confusion caused by the 
inconsistency in judicial decisions, 
Congress enacted §707. Under 
$707, Congress provided the 
general rule that a partnership is to 
be treated as a separate entity when 
dealing with its partners if, and only 
if, certain conditions are met. 
Under §707(a), an entity theory 
applies if a partner deals with a 
partnership in a capacity as an “out- 
sider” and not as a member of such 
partnership. Thus, a partnership 
and its partners can enter into any 
number of relationships, such as 
creditor-debtor and _buyer-seller. 
The degree of flexibility allowed is 
not, however, without limit, for 
§707(b) disallows losses in 
transactions between partnerships 
and plus 50 percent partners and 
treats gain as ordinary income in 
transactions between partnerships 
and plus 80 percent partners. 

Congress provided, in 
§707(c), that under certain 
circumstances, payments made by 
a partnership to a partner for 
services rendered or for the use of 
capital are to be treated as 
“guaranteed payments” made to a 
nonmember. Under $§707(c), a 
partnership may be able to deduct 
payments to its partners for their 
services even though the payments 
would not be deductible under 
§707(a) because the partners do not 
act as outsiders.' In order to qualify 
as a §707(c) guaranteed payment 
the amount of the payment must be 
determined without regard to the 
income of the partnership. If a 
payment qualifies, it is treated as 


1 All section references are to the Internal 
Revenue Code of 1954. 

2 E.g., Karl Pauli, 11 B.T.A. 784 (1928); 
Estate of S.U. Tilton, 8 B.T.A. 914 (1927). 

3 T.R.C. §706(a). 

4 Benjamin v. Holy, 47 F. Supp. 158 
(S.D.N.Y. 1942), rev'd on other grounds, 139 
F.2d 945 (2d Cir. 1944). 
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5 But see, discussion in text of possible 
holding by the court of appeals that §707(c) 


is an exception to §707(a) and not a separate 
rule, infra. 


§ 550 F.2d 1023, 1977-1 U.S.T.C. para. 
9347 (5th Cir. 1977), aff'g in part and rev’g in 
part, 64 T.C. 203 (1975). 
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made to a nonmember only for 
purposes of inclusion in gross 
income by the partner and for 
purposes of deductibility as a trade 
or business expense by the 
partnership. 

The congressional purpose in 
adopting §707—the elimination of 
confusion and inconsistency—has 
not been totally achieved. Some of 
the more important issues 
concerning the proper treatment of 
a transaction between a partnership 
and its partners which have been 
raised since 1954, however, have 
been clarified in the recent decision 
of Pratt v. Comm’r.® The most 
significant issue resolved in Pratt 
concerns the time for inclusion in 
gross income by a partner of 
amounts deducted by a partnership 
under §§707(a) and 707(c). Pratt 
also involved the issues of what 
constitutes an amount determined 
“without regard to the income of 
the partnership” for purposes of 
§707(c) and when is a partner 
performing services as an outsider 
under §707(a). In addition to 
partially clarifying these issues, 


Larry J. Sartin is associated with the Miami 
law firm of Mershon, Sawyer, Johnston, 
Dunwody & Cole. He received his B.S.B.A. in 
accounting and his J.D. from Florida State 
University. He also received a LL.M. (in 
taxation) from the University of Florida. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Sartin 
wrote Tax Law Notes this month on behalf of 
the Tax Section, Samuel C. Ullman, chairman; 
and David M. Rieth, editor. 
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TAX LAW NOTES 


however, Pratt may cause some 
confusion as to the interrelationship 


of §§707(a) and 707(c). 


The Pratt Decision 


The taxpayers in Pratt were the 
general partners of two limited 
partnerships. As such, they served 
as the managing partners. Pursuant 
to the partnership agreements, the 
taxpayers were to be paid a 
managerial fee for their services 
based upon a fixed percentage of 
the gross lease rentals received by 
the partnerships. Also, the 
taxpayers had made loans to the 
partnerships, interest on which was 
accrued, but not paid. 


The partnerships, both of which 
kept their books and reported 
income on an _ accrual basis, 
deducted the fees and interest 
annually as it accrued. The 
taxpayers, however, kept their 
accounts and reported income ona 
cash basis. Since the fees and 


interest were not actually paid to 
them during the years in question, 
the taxpayers did not include those 
amounts in their gross income in the 
same years the partnership 
deducted them. 

The Commissioner’s notice of 
deficiency increased the taxpayers’ 
gross income for the taxable years 
in question by the amount of fees 
and interest that the partnerships 
had deducted. These increases in 
the taxpayers’ income were based 
upon the Commissioner’s 
determination that the fees and 
interest were not deductible 
expenses of the partnerships. This 
resulted in an increase in the 
partnership taxable income’ and 
consequently increased the 
partners’ share of the partnership 
income which they were required 
to include in gross income.’ In the 
alternative, the Commissioner 
based the increases upon his 
determination that if the fees and 
interest were deductible expenses, 
they were includable in gross 
income by the taxpayers in the same 
years as the partnerships deducted 
them. 
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As to the proper treatment of the 
fees, the Tax Court was of the 
opinion that §707(c) was 
inapplicable because the 
requirement of §707(c), that the 
amount to be paid for services be 
determined without regard to the 
income of the partnership, was not 
met. The taxpayers had argued 
that use of “gross rentals” to 
determine the amount of 
compensation for their services was 
without regard to _ partnership 
income, but the court concluded 
otherwise because the gross rentals 
“in turn constitute partnership 
income.”!® Having concluded that 
the fees were not guaranteed 
payments under §707(c), the Tax 
Court went on to decide that the 
fees were for services performed 
by the partners in their capacity as 
members of the partnerships and 
not as outsiders and, therefore, the 
fees were not §707(a) payments. 
The court based its conclusion 
primarily upon the fact that the 
taxpayers were performing the 
basic duties of the partnership 
business.'!' Because of the Tax 
Court’s conclusion that the fees 
were not deductible business 
expenses of the partnerships, 
partnership income for both 
partnerships was increased by the 
amount of the fees and each of the 
taxpayers was required to include 
the amount of the fees in gross 
income as part of his share of 
partnership income.!2 

As to the question of the proper 
treatment of the accrued interest, it 
appears the Commissioner and the 
taxpayers agreed that these 
amounts were guaranteed 
payments and governed by §707(c). 
The taxpayers, however, disagreed 
with the Commissioner’s position 
that the time of their inclusion in 
gross income was governed by the 
regulations under §707(c).!3 Under 
the regulations, guaranteed 
payments must be included in 
income of a partner in the partner’s 
taxable year within or with which 
ends the partnership’s taxable year 
in which the partnership deducted 
such payments.'* In Pratt, both 
partnerships and the taxpayers filed 
tax returns on a calendar year basis. 
Pursuant to the regulation, 
therefore, the interest payments 
were includable in income by the 
taxpayers in the same year they 
were accrued and deducted by the 
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Growing 


partnerships, despite the fact that 
the taxpayers had not received any 
payment. The taxpayers argued 
that as cash method taxpayers they 
were not required to report the 
interest until actually received and 
that the regulations exceeded the 
secretary's authority. The court 
rejected this argument, held the 
regulation valid and that the 
taxpayers had to report the interest 
income in the taxable year it was 
deducted by the partnerships. 

On appeal to the Court of 
Appeals for the Fifth Circuit, the 
Commissioner conceded error with 
respect to the treatment by the Tax 
Court of the accrued interest and 
took the position that since the loans 
were bona fide loans, the interest 
should be treated as coming within 
the provisions of §707(a), and not 
§707(c). Therefore, the Commis- 
sioner stated, the interest need not 
be recognized by the taxpayers 
until actually received and joined 
the taxpayers in seeking a reversal 
of the Tax Court as to the 
application of §707(c) to the 
accrued interest. Accepting the 
Commissioner’s position, the court 
of appeals held that the accrued 
interest was governed by §707(a) 
and not §707(c). Why the 
Commissioner and apparently the 
taxpayers reversed the position 
they took before the Tax Court that 
the interest was governed by 
§707(c), was not discussed by the 
court of appeals. The court simply 
noted that the Commissioner had 
“reexamined” his position on this 
issue. 

As to the fees, the court of 
appeals dealt only with the 
applicability of §707(a), concluding 
that the fees were earned by the 
taxpayers in their capacity as 
partners and not as_ outsiders. 
Having concluded that the fees 
were not §707(a) payments, the 
court of appeals affirmed the Tax 
Court’s treatment of the fees. 


The Significance of Pratt 


The most important issues 
addressed in the opinions of the Tax 
Court and the court of appeals 
concern the proper time for the 
inclusion of income earned by a 
partner in a transaction which 
meets the requirements of §707(a) 
and §$707(c) where the partnership 
uses the accrual method of 
accounting and its partner uses the 
cash method. 
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The taxpayers in Pratt were 
attempting, by personally using the 
cash method of accounting and a 
partnership on the accrual method, 
to deduct accrued fees and interest 
from partnership income in one 
taxable year and to defer the 
inclusion of these amounts in their 
gross income until a later year when 
they were actually paid. The 
benefit of such a current deduction 
and deferral of a corresponding 
inclusion in gross income was what 
the Commissioner was attempting 
to prevent. 

This type of benefit is prevented 
under some circumstances by 
§267(a)(2). Pursuant to this 
provision, deductions otherwise 
allowable under §§162 (trade or 
business expenses), 163 (interest) 
and 212 (expenses for the 
production of income) are 
disallowed if the accrued expenses 
or interest are not in fact paid and, 
because of the accounting method 
of the person to whom the payment 
is to be made, the amount is not 


included in gross income within 
two and one-half months of the 
close of the taxable year of the 
payor in which the expenses or 
interest accrue. Unless one of the 
relationships listed in §267(b) is 
found to exist, however, §267 will 
not apply. While certain 
shareholder-corporation relation- 
ships, among others, are included in 
§267(b), a partnership-partner 
relationship is not. The Tax Court in 
Pratt, therefore, properly 
concluded that §267 did not apply 
to partnership-partner transactions. 

Having concluded that §267 did 
not apply to partnership-partner 
transactions, the Tax Court went on 
to discuss the time of inclusion of 
guaranteed payments under 
§$707(c). Pursuant to the regulations 
under §707(c) guaranteed 
payments are includable in income 
by the partners in the earlier of the 
year paid or accrued by the 
partnership. The taxpayers, 
however, argued that this 
regulation exceeded the Secretary’s 


7 See, I.R.C. $703(a). 
8 See, ILR.C. $702(c). 


9 It should be noted that the taxpayers had 
argued that the fees were deductible under 
§707(a) but did not argue that they were 
deductible under §707(c). This is based upon 
a telephone conversation in July 22, 1977, 
with one of the attorneys for the taxpayers in 
Pratt. Therefore, upon holding §707(a) 
inapplicable to the fees, the tax court could 
have concluded its opinion as to their 
treatment without reaching the question of 
§707(c)’s applicability. 


10 Edward T. Pratt, 64 T.C. 203, 210 
(1975), aff'd in part and rev'd in part, 550 
F.2d 1023, 1977-1, U.S.T.C. para 9347 (5th 
Cir. 1977). 


'! The Tax Court states that it does not 
reach the question of whether a continuing 
salary payment could fit under §707(a) even 
if a partner is acting as an outsider. Id. at 211. 


12 The Tax Court’s opinion specifically 
provides that the increase in the partnership 
income is to be included in the gross income 
of the taxpayers, who were the general 
partners. It is not clear from the opinion 
whether the Tax Court is treating the 
increase as a distribution of the taxpayers’ 
distributive share of the partnership income 
or changing the allocation of the taxpayers’ 
and the other partners’ distributive share of 
the partnership income they are required to 
report in income, without regard to whether 
the increase is actually or constructively 
distributed. The result of the ‘Tax Court's 
decision (and a potential trap for the 
unwary) could be to increase the partnership 
income and thereby the partners’ §702 
income without a corresponding increase in 
the amount actually distributable to the 
partners. 

13 Treas. Reg. §1.707-1(c). 

'4 See the discussion in the text of I.R.C. 
§267, infra. 
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authority, but the Tax Court 
concluded that the regulation was 
valid. It may, therefore, be 
concluded that, although §267 does 
not apply to partnership-partner 
transactions, payments under 
§707(c) must be included in gross 
income by a partner in the year the 
guaranteed payment is paid or 
accrued by the partnership 
regardless of the partner’s method 
of accounting. 

Neither the Tax Court nor the 
court of appeals discussed the 
question as to the time of inclusion 
of payments under §707(a). It 
seems, however, that if payments 
are under §707(a), a partnership 
may deduct accrued expenses 
incurred by it in one year and its 
cash basis partners may defer the 
inclusion of these amounts until 
actually received in later years. This 
conclusion is supported by the 
holding of the Tax Court that §267 
does not apply to partnership- 
partner transactions and the fact 
that the regulations under §707(a) 
do not deal with the time of 
inclusion like the regulations under 
§707(c). More importantly, the 
Commissioner’s position as to the 
interest payments before the court 
of appeals indicates that he concurs 
with this conclusion. This is 
probably the most significant part 
of the Pratt decision.'® 

Another issue discussed by the 
Tax Court involved the proper 
interpretation of the requirement of 
§707(c) that payments for services 
be determined without regard to 
partnership income. The taxpayers 
had argued that determining the 
amount of their management fees 
based upon “gross rentals” was 
without regard to partnership 
income. The Tax Court concluded 
otherwise because it was of the 
opinion that the gross rentals earned 
by the partnerships constituted 
partnership income for purposes of 


§$707(c).'® Although the Tax Court’s 
opinion, in light of the legislative 
history of §707(c), is questionable, it 
is the only existing judicial 
pronouncement on the question of 
what constitutes partnership 
income for purposes of §707(c). 

It is not clear from the Tax 
Court’s resolution of this issue what 
effect the court’s holding may have 
on meeting the requirement of 
§707(c) that guaranteed payments 
be determined without regard to 
partnership income generally. It is 
arguable that the Tax Court's 
holding should be limited to factual 
situations similar to that of Pratt 
where the gross rentals earned by 
the partnerships did constitute their 
only source of income. It is possible, 
however, that the Tax Court’s 
holding as to what constitutes 
partnership income under §707(c) 
could be expanded in _ future 
judicial decisions to prevent a 
§707(c) deduction for any 
guaranteed payment to a partner, 
the amount of which is in any way 
determined by reference to 
partnership income on a gross, net 
or other basis. 

Finally, the court of appeals may 
have created a new issue 
concerning the interrelationship of 
§§707(a) and 707(c) when it made 
the following statement: 

{W]e affirm the decision of the Tax Court 
on the basis that the management fees 
deducted by the partnership were not 
properly deductible under §707(a) of the 
Internal Revenue Code of 1954. We 
therefore do not reach the question whether 
the same amount, if properly deductible 
should have been reported as “guaranteed 
payments” under §707(c) of the Code.!” 

The intended and correct 
interpretation of this statement is 
not totally clear. As the court of 
appeals correctly noted, in order 
for a partnership to be treated as an 
entity the provisions of §707 must 
be met. As to §707(a), the court held 
that in order for a partnership to 
deal with its partners as an entity, 
the transaction must be limited to 
something outside the scope of 
normal partnership activity and 
concluded that such was not the 
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case in Pratt. Having so concluded, 
the court then stated that since 
§707(a) does not apply there is no 
need to “reach the question whether 
the same amounts, if properly 
deductible, should have _ been 
reported as ‘guaranteed payments’ 
under §707(c).”!8 Reading this 
statement literally and _ without 
more, it could be concluded that the 
court of appeals had held that 
§707(c) is to be applied only after 
the general rule of §707(a) has been 
met and that §§707(a) and 707(c) 
are not separate, independent rules. 
If this interpretation of the court of 
appeals’ statement is a proper 
interpretation and §707(c) was 
meant to be applied only after 
§707(a) has been met, it seems that 
it would be difficult for 
partnerships to qualify most 
continuing payments made to their 
partners in the form of a salary asa 
deductible expense under §707(a) 
or §707(c). For, in order to qualify a 
salary payment under §707(a) as 
applied in Pratt, the services 
performed by a partner must not be 
within the scope of the activities the 
partnership is normally engaged in, 
i.e., legal services for a law 
partnership. Only in unusual 
situations would this occur, i.e., a 
partner in a law partnership 
building book shelves for the 
partnership. 


That the court of appeals did not 
intend for its decision to be literally 
interpreted in such a way as to make 
§707(c) merely a limitation of the 
general rule of §707(a), as opposed 
to a separate rule, is much more 
plausible in light of the legislative 
history of §707,'® the few judicial 
decisions which have dealt with 
§707?° and even the Commissioner’s 
position as to the interrelationship 
of §§707(a) and 707(c).?! 
Additionally, the proper 
understanding of the circumstances 
under which the issues before the 
Tax Court arose and the issues 
properly before the court of 
appeals leads to the conclusion that 
the court of appeals did not intend 
any holding with regard to the 
interrelationship between §§707(a) 
and 707(c). 

In its opinion, the Tax Court 
indicates that the taxpayers were 
contending that the fees were 
properly deductible under §707(a) 
or §707(c). This in fact was not the 
case. The taxpayers only contended 
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that the fees were properly 
deductible under §707(a).22 The 
Commissioner, however, did argue 
that the fees were not within the 
provisions of §707(a), and, in the 
alternative, that if the payments 
were deductible at all they were 
deductible under §707(c). Because 
the taxpayers only raised a question 
as to the application of §707(a), 
upon holding that the fees were not 
deduciible under §707(a), the Tax 
Court could have concluded its 
opinion as to the fees instead of 
going on to discuss §707(c). 

The taxpayers and the 
Commissioner agreed that the 
correctness of the Tax Court’s 
holding as to the inapplicability of 
§707(a) to the fees was the only 
issue raised on appeal and that if the 
court of appeals upheld the Tax 
Court on this issue there was no 
need to reach the question of the 
applicability of §707(c).2° The court 
of appeals, therefore, properly 
concluded, upon agreeing with the 
Tax Court’s holding that §707(a) 
did not apply, that there was no 
need to reach the question of the 
effect §707(c) might have upon the 
proper treatment of the fees. 

Based upon the foregoing, it 
appears that the court of appeals 
did not reach the issue of the 
interrelationship of §§ 707(a) and 
707(c) and that the previously 
quoted statement is simply an 
inarticulate statement of the issues 
before it. And, although the court 
did not directly address itself to the 
question of the interrelationship of 
§§707(a) and 707(c), it may 
reasonably be concluded, based 
upon the legislative history of $707, 
the few judicial decisions which 
have dealt with §707 and the 
Commissioner’s position in the past, 
that §707 was intended to provide 
two separate rules to be applied to 
partnership-partner _ transactions: 
§707(a)’s general rule that a 
partnership may deal with its 
partners if the partners act as 
outsiders; and, §707(c)’s rule that a 
partnership may treat its partners as 
outsiders where it makes payments 
to them for services or the use of 
capital and the amount of such 
payments is determined without 
regard to partnership income. 


Conclusion 


Congress, through the enactment 
of §267, and the secretary, through 
his regulations under §707(c), have 


VOLUME 52, NUMBER 6, JUNE 1978 


attempted to prevent taxpayers 
from taking current deductions of 
expenses without a corresponding 
inclusion in income where the 
taxpayers involved are closely 
related. The Pratt decision is, 
therefore, significant because the 
Court of Appeals for the Fifth 
Circuit and the Commissioner have 
allowed taxpayers to take a current 
deduction of expenses without a 
corresponding inclusion in income 
if the expenses meet the 
requirements of §707(a). 

The Pratt decision should also 
serve as a warning to those who are 
involved in drafting partnership 
agreements which provide for 
guaranteed payments to be careful 
how the amount of such payments 
is to be determined. The full impact 
of the Tax Court’s holding as to 
what constitutes partnership 
income for purposes of §707(c), 
however, may not be known until 
the courts have occasion to address 
this issue in the future. 

Finally, the fact that a literal 
interpretation of the court of 
appeals opinion could create some 
confusion as to the interrelationship 


of §§707(a) and 707(c), will 


hopefully not have a significant 
effect. It should not for the judge, 
tax planner or litigator who goes 
beyond the language of the 
opinions of the Tax Court and the 
court of appeals. o 


'S It should be noted that the Tax Court 
limited the applicability of §707(a) to 
services outside the scope of a partnership’s 
normal activities and thereby limited the 
possibility of their accrual as an expense with 
a deferral of inclusion in income otherwise 
available under §707(a). See note 11, supra. 

16 It seems that the Tax Court’s holding 
that gross rentals constitute §707(c) 
“income” is subject to question. Although 
space does not permit a thorough discussion 
of §707(c) “income” and the Tax Court’s 
holding, it would seem that this part of Pratt 
could, and should, be carefully analyzed and 
possibly challenged. 

17 Pratt v. Comm’r, supra note 6 at 1024, 
1977-1 U.S.T.C. at 86,785. 

18 Td. 

9 See S. Rep. No. 1622, 83d Cong. 2d Sess. 
386-87 (1954); H.R. Rep. No. 1337, 83d 
Cong., 2d Sess. A226-27 (1954). 

20 See, e.g., Cagle v. Comm’r, 539 F.2d 
409, 1976-2 U.S.T.C. para. 9672 (5th Cir. 
1976), aff'g, 63 T.C. 86 (1974). 

21 See generally, Id. 

22 Based upon telephone conversation of 
July 22, 1977, with one of the attorneys for 


the taxpayers in Pratt. 
Id. 
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The Railway Labor Act: Various Trains of 
Thought Regarding Its Role in 
Dispute Resolution 


By Joseph Z. Fleming 


At a time when Grand Central 
Terminal is valued as much for its 
architectural achievements as for its 
transportation purposes,! the basic 
railway labor law _ structure, 
developed before the terminal was 
built, remains intact. The legal 
system which developed in the 
1880s not only regulates the railroad 
industry but the most modern 
means of transportation - the airline 
industry. 

The Railway Labor Act, the labor 
law regulating labor-management 
disputes in the railroad and airline 
industries, evolved from legislation 
enacted in the 1880s and was signed 
by President Coolidge on May 20, 
1926.2 

The National Mediation Board is 
the agency primarily responsible 
for administering the Railway 
Labor Act. On the occasion of the 
50th anniversary of the Act, 
the Board released an excellent 
report not only summarizing the 
history of the Act but confirming 
the fact that it still functions 
effectively in enabling labor and 
management to resolve disputes.% 


Currently, Congress is debating 
reform of the National Labor 
Relations Act,‘ state and federal 
legislatures are considering means 
to resolve public employee 
disputes,> and there is even debate 
as to whether the unionization of 
military forces should be allowed.® 
In this period of change, it is 
valuable to study the Railway 
Labor Act in terms of its history, its 
dispute resolving mechanism, and 
its utility as a guideline for 
resolution of future labor- 
management and other socio- 
economic disputes. 


The History of the Railway Labor 
Act: A Journey Backwards 


The Railway Labor Act, passed 
in 1926, resulted from a 
compromise between unions and 
management in the railway 
industry. A committee of railway 
executives met with union 
representatives and proposed 
legislation to Congress in January 
1926.7 An attorney for the unions 
advised Congress that “the Bill is a 
product of a negotiation between 


1 The Penn Central Company attempted 
to construct a $100 million office building 
atop the Grand Central Terminal. The City 
of New York, without providing 
compensation, prevented the construction 
since its Landmarks Commission sought to 
protect the Beaux Arts building to protect its 
south facade, termed “one of the most 
stunning achievements in the history of 
urban design.” The New York Court of 
Appeals affirmed the decision allowing 
the City to prevent construction in Penn 
Central Transportation v. City of New York, 
42 N.Y.2d 324, 366 N.E.2d 1271, 397 
N.Y.S.2d 914 (1977), cert. granted, 46 
U.S.L.W. (U.S. Dec. 5, 1977) (77-444). For an 
excellent analysis of the decision see 
Costonis, The Disparity Issue: A Context for 
the Grand Central Terminal Decision, 91 
Harv. L. Rev. 402 (1977). 

2 The Railway Labor Act, 45 U.S.C. §§151- 
188 (1970). See Harper, Major Disputes 
Under the Railway Labor Act, 35 J.Airn 
L.&Com. 3, n. 2 (1969) (citing previous 
legislation on which the Railway Labor Act 
was based). 
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3 NaTIONAL MEDIATION Boarp, THE 
Lasor Act aT Firry: COLLECTIVE 
BARGAINING IN THE RAILROAD AND AIRLINE 
INpustrigs (1976). (Hereinafter cited as THE 
Raitway Lasor Act at FIFty.) 


4 Daily Labor Report No. 17, Wed. Jan. 25, 


1978 (Current Developments Section AA-1- 
2.) 


5 See Pustic Unions: A Stupy 


OF THE Crisis IN PusLic SEcTrorR LaBoR 
Reations (1976). 


§ Parnell, Should Military Unionization Be 
Permitted?, PROCEEDINGS OF THE U.S. NAVAL 
InstiruTE (July 1977) at 18. Contright, 
Unions and Democracy, Mur. Rev. (Aug. 
1977). 


7Rhemus, Evolution of Legislation 
Affecting Collective Bargaining in the 
Railroad and Airline Industries, Tue 
Lasor Act at Firty, supra n. 3at 8. 


8 Id. 
91d. 
10 Td at 9. 
Td at 6. 


labor law 


employers and employees which is 
unparalleled, I believe, in the 
history of American industrial 
relations.”® 

This was a good selling point. 
Except for opposition by the 
National Association of Manufac- 
turers, the legislation was not 
opposed.® One reason the Railway 
Labor Act passed without any 
major difficulty may be that it was 
merely a composite of a number of 
“the major voluntary features of 
railway labor laws going back to 
1888.”!° 

In addition, the nation’s railroads 
were nationalized during World 
War I.!! Thus, from 1917 to 1920 
management of the railroads was 
under a Railroad Administration of 
the federal government and a 
director general. This greatly 
strengthened the position of unions. 
The director general prohibited any 
discrimination based on union 
membership and entered into a 
number of national agreements 
with previously recognized labor 
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organizations.!2 National boards of 
adjustment were also created to 
resolve grievances arising out of 
interpretation of such agreements.!* 
Thus, there was an effective form 
of compulsory arbitration. This 
system of government control, 
along with the war attitude, 
resulted in a relatively stable labor- 
management relationship. 

Regardless of the motives for 
inducing labor and management to 
agree to a proposed form of 
legislative regulation, the Railway 
Labor Act was the result. The 
underlying philosophy of the law 
was and remains reliance on 
collective bargaining so that there 
can be a voluntary settlement of 
labor-management disputes.!* 

In those cases where there is a 
failure to resolve problems, the law 
provides for mandatory media- 
tion.'5 Mediation provides third 
party intervention with the ability 
to suggest solutions, but without the 
right to force compliance with 
suggested solutions or the right to 
impose decisions upon the parties. 
Arbitration is provided only in 
those cases where the parties agree 
to arbitration as a means of 
resolving their disputes.'® 

Not long after the passage of the 
Railway Labor Act, the question of 
whether the federal government 
could impose regulations on the 
right of management to operate its 
property and control its employees 
was presented to the courts. Prior to 
passage of the new deal legislation, 
the Supreme Court in Texas New 
Orleans Railroad Co. v. 


Brotherhood of Railway and 
Steamship Clerks!’ concluded that 
the Act was constitutional and did 
not improperly interfere with 
management rights. 

The Railway Labor Act was 
subsequently amended to resolve 
new questions which arose as to its 
application. The more important 
amendments provided further 
definition of the procedures to 
be followed under the Act. In 1934 
the Act was amended to eliminate, 
among other things, “yellow-dog” 
contracts'® and company- 
sponsored or dominated unions.!® 
In addition, management was 
directed not to influence employees 
in their choice of representatives 
and to bargain collectively with 
certified representatives.2° The 
National Board of Adjustment was 
created as a permanent bipartisan 
tribunal for resolution of grievances 
relating to administration of 
agreements.?! The basic function of 
the Board of Mediation was not 
changed, but the Board was 
renamed the National Mediation 
Board and assigned the duty of 
resolving representation issues.?? 

In 1936 the Railway Labor Act 
was again amended to extend 
coverage to air carriers.2> The 
airline coverage provided the 
airline industry with the option of 
creating or not creating a national 
adjustment board similar to that 
used by the railroads. To this date 
the airline industry has utilized 
voluntary local tribunals for 
grievance resolution, rather than a 
national board. Such local boards 
are referred to as systems boards.*4 

Although the Act has been the 
subject of continuing debate,® the 
long history of the Act is its best 
evidence of success. 
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Substantive Provisions Of The 
Railway Labor Act: A Departure 
Point 


The Railway Labor Act is not 
widely understood,2* and few 
recent publications on the Act 
exist.2” The real significance of the 
Act and the cases under it, in terms 
of effect on businesses other than 
railroads and airlines, has been its 
precedential value.** For example, 
the procedure used by employee 
groups to select a union and obtain 
recognition was first addressed 
under the Railway Labor Act, 
which serves as a model for other 
labor law legislation. Moreover, the 
union duty to fairly represent its 
minority members was first 
addressed by the Supreme Court in 
cases involving the Railway Labor 
Act.29 

Thus, the Railway Labor Act 
provides precedential value in 
other areas of labor law. For more 
than 50 years the Railway Labor Act 
provided .an experimental model 
utilized for resolution of labor 
disputes involving other areas not 
covered by the Railway Labor Act. 


eRepresentation: Determining 
Group Status and Recognition. 
Initially the Railway Labor Act was 
conceived as a voluntary means of 
solving labor-management 
disputes. Thus, the drafters of the 
Act assumed that its purposes 
would be achieved if it enabled 
carriers to resolve disputes with 
unions. The unions involved had 
previously been recognized. The 
premise of the Act was that such 
unions had as much right to their 


13 Td. 

13 Id, 

Nat’, MepiaTION Bp. ANN. REP. 9 
(1975). 

15 45 U.S.C. §§152 (First), 155 (1970). 

16 45 U.S.C. §157 (1970). 

17 281 U.S. 548, 570 (1930). 

18 A “yellow-dog” contract is an 
agreement between an employer and 
employee which prohibits union 
membership. 45 U.S.C. §152 (Fifth) (1970) 
prohibits employers from requiring “any 
person seeking employment to sign any 
contract or agreement promising to join or 
not to join a labor organization.” 

Rhemus, THE RatLway Lasor ACT AT 
Firty, supra n. 3 at 14. 

20 Td. 

21 Td. 

#2 Td. 

237d. The Railway Labor Act was 
amended on April 10, 1936 to expand 
coverage to airlines. 45 U.S.C. §§181-188 
(1970). This was the result of political efforts 
by the Air Line Pilots Association (““ALPA”). 
ALPA previously was willing to operate 
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existence as institutions as the 
carriers had. 

The unions had been organized 
along the lines of certain jobs. These 
were referred to as “crafts or 
classes” of employment.*® The Act 
established a duty to deal with 
unions as representatives of a craft 
or class of employees.?! However, it 
became apparent that regardless of 
what type of union was responsible 
for creating the Act, employees 
who desired to form other kinds of 
labor organizations and to present 
demands would have to be 
accommodated. In certain cases, 
groups that were not subject to any 
union representation demanded 
recognition. In other cases, groups 
which were nominally represented 
by labor organizations dominated 
or established by railroads 
themselves were challenged by 
dissident employee groups. 

Under the amendments of 1934, 
the Railway Labor Act established 
procedures for resolving 
representation questions.*? Section 
152, Second, of the Railway Labor 
Act establishes a procedure for 
ensuring that carriers and labor 
organizations are able to designate 
respective parties for representa- 
tion. Section 152, Third, prohibits 
carriers or unions from interfering, 
influencing or coercing employees 
in their designation of representa- 
tives, whether or not those 
representatives are employees. It is 
not necessary for a representative to 
be a union or labor organization. 
Individuals can be certified under 
§152, Third, as bargaining 


representatives if they are chosen 
by a majority of the employees ina 
craft or class.*% 

Having resolved the question of 
the right of a representative to act, 
the Railway Labor Act provided 
the means of resolving representa- 
tion questions. It designates the 
National Mediation Board as the 
agency to investigate, upon request, 
representation disputes and _ to 
certify the names of individuals or 
organizations authorized and 
designated as bargaining represen- 
tatives.*4 

The National Mediation Board 
was authorized under §152, Ninth, 
to use either a secret ballot of the 
employees involved or any other 
appropriate method of ascertaining 
the names of their duly designated 
and authorized representatives. In 
practice, the National Mediation 
Board has utilized a secret ballot 
election or authorization cards. 

The National Mediation Board 
has the administrative authority to 
resolve representation questions,® 
including the determination of 
whether jurisdiction exists under 
the Railway Labor Act, and what 
procedures are to be employed for 
resolving issues. The United States 
Supreme Court has held that the 
National Mediation Board 
representation rulings involving 
eligible voters, determination of the 
class or craft, and certification are 
not to be the subjects of judicial 
review.*® 

Because of the similarities in 
representation authority of the 
NLRB, it has been suggested that 


the same review proceeding 
available in the federal courts for 
interpretation of the National 
Labor Relations Act may also be 
available in the Railway Labor Act 
representation proceedings.” 

A commentator recently 
concluded that, based on _ the 
weight of authority, “it is still a 
truism that decisions and 
determinations of the National 
Mediation Board in_ resolving 
representation disputes” under the 
Railway Labor Act are “discre- 
tionary and essentially nonreview- 
able by the courts.”*8 

One of the most important 
developments in the field of 
administrative law is legislation 
requiring production of documents 
and agency action in the “sunshine.” 
This may result in a change in 
judicial review of National 
Mediation Board decisions because 
in the past, “agency discretion” was 
tantamount to a finding that the 
agency had “expertise.” Thus, the 
agency was assumed to be the most 
efficient and effective means of 
interpreting legislation enabling its 
adjudicatory function, and _ to 
challenge an agency action was to 
assume the burden of proving that 
the agency action was arbitrary. 

Now, utilization of the Freedom 
of Information Act®® and _ the 
“Government in the Sunshine Act”*® 
provides a means for obtaining 
more precise information about 
agency action. Under the Freedom 
of Information Act, agencies must 
disclose the standards which they 
follow for the purpose of decision 


under the National Industrial Recovery Act 
(“NIRA”) established as part of the “New 
Deal” legislation. However, constitutionality 
of the NIRA was in question and thus the 
ALPA decision to lobby for expanded 
coverage proved wise. See, e.g., Baitsell, 
AIRLINE INDUSTRIAL RELATIONS (1966) 31. Cf. 
Redenius, Airlines: The Railway Labor Act 
or The Labor Management Act?, 20 LaB.L.J. 
293 (1969). 

244] Nat’. MEDIATION Bp. ANN. Rep. 43 
(1975). 

25 There have been proposals to eliminate 
the Railway Labor Act and place railroads 
and airlines under the National Labor 
Relations Act. Depending in part on severity 
of labor-management problems, debate has 
fluctuated on whether or not to “curb the 
NMB’s_ pro-union bias.” Hickey, Airline 
Labor Laws - A Fresh Look, 38 J.Air 
L.&Coom. 231, 232 (1972). See also Northrup, 
Forward: The Railway Labor Act, 12 
B.C.INpus.&Com.L.Rev. 51, 52 (1970). 
Northrup stated that the act was: 
the product of the once great political power 
of the railroad unions. It has been 
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administered as such. This accounts for the 
dismal administrative records of the 
National Mediation Board and the National 
Railroad Adjustment Board in bargaining 
unit determinations, protection of individual 
rights, and grievance adjustments. 

26 See THE Ramway Lasor Act at Firty, 
supra n. 3 at v. 

27 As an illustration of this, the West 
Federal Labor Law publication omits the 
Act. Federal Labor Laws (3d ed. 1977). 

28 Rhemus, The First Fifty Years - And 
Then?, THe Rattway Lasor Act aT Firty, 
supra n. 3 at 241, 255. 

29 Steele v. Louisville and Nashville 
Railroad, 323 U.S. 192 (1944). 

3 See, e.g., 45 U.S.C. §152 (Fourth) (1970) 
(which uses the term “class or craft”). See 
also In The Matter of American Railway and 
Airway Supervisors Association, Case Nos. 
R-4794, R-4795 (Nat'l Mediation Bd. Dec. 
22, 1977) (showing the means of resolving a 
representation issue as to a class or craft 
representative). 

31 45 U.S.C. §152 (First) - (Fourth) (1970). 

32 See, e.g., 45 U.S.C. §§152, 154 and 155 


(First) (1970). See also Eischen, 
Representation Disputes and Then 
Resolution in the Railroad and Airline 
Industries, THe Ramway Lasor AcT AT 
Firty, supra n. 3 at 23-69. 

33 See, e.g., In The Matter of 
Representation of Employees of Maryland 
& Pennsylvania Railroad Co., Brakemen, 
Case No. R-4799 (Nat'l Mediation Bd. Jan. 
16, 1978) (Richard L. Wise was certified as 
the “duly authorized agent to represent for 
the purposes of the Railway Labor Act, the 
craft or class of Brakemen, employees.”) 

34 45 U.S.C. §152 (Ninth) (1970). 

33 Id. 

36 Switchmen’s Union of North American 
v. National Mediation Board, 320 U.S. 297 
(1942). 

37 See Eischen, supra n. 33 at 28-32. 

38 Td. at 29. 

39 The Freedom of Information Act of 
1966, 5 U.S.C. §552 (1970). 

40 Government In The Sunshine Act, 
Public Law 94-409; 90 Stat. 1241 (1976), (5 
U.S.C.A. §552(b) (1977)). 
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making. The “Government in the 
Sunshine Act” requires that an 
agency must meet in the “sunshine.” 
Thus, late in 1977 the meetings of 
the National Mediation Board were 
open in accordance with the 
“Government in the Sunshine Act.” 
Although parties cannot utilize the 
“Government in the Sunshine Act” 
to obtain the right to oral argument, 
they can observe the agency 
meetings and obtain a record of the 
discussion and the reason for an 
agency decision. 

Additionally, to the degree that it 
is possible to demonstrate exactly 
what has occurred in agency 
proceedings, what has formerly 
been regarded as agency 
“expertise” is subject to articulation. 
Thus, parties may have the 
opportunity to utilize the “open” 
decision-making processes as a 
means of attacking final agency 
decisions. 

eBargaining: Resolving Problems 
Through Negotiations. The 
Railway Labor Act has_ been 
defined as a “collective bargaining 
statute.” Section 152, First, provides 
that: 


It shall be the duty of all carriers, their 
officers, agents, and employees to exert 
every reasonable effort to make and 
maintain agreements concerning rates of 
pay, rules and working conditions, and to 
settle all disputes, whether arising out of the 
application of such agreements or otherwise, 
in order to avoid any interruption to 
commerce or to the operation of any carrier 
growing out of any dispute between the 
carrier and the employees thereof. 

There are two types of disputes, 
“minor” and “major,” which can be 
the subject of bargaining.4! 
“Minor” disputes involve the 
meaning of agreements. Self-help 
to resolve such disputes is 
prohibited; they must be resolved 
by negotiations, mediation or 
failing all else, an arbitration 
procedure.‘ 

““Major’ disputes involve 
disputes over the formation of 
agreements or efforts to secure 
them.* In “major” disputes, the Act 
contemplates direct negotiations 
between the parties initiated by 
written notice from either party at 
least 30 days before the 
contemplated change.‘4 After 
service of the notice, its 
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acknowledgement and _arrange- 
ments for a conference are to be 
made within 10 days; the 
conference must occur within 30 
days of the notice. The conference 
and maintenance of the status quo 
continue until a _ settlement or 
deadlock is reached. If there should 
be an impasse, either party may 
request mediation or the National 
Mediation Board may offer its 
services. During this time the status 
quo is maintained. If the National 
Mediation Board cannot obtain 
either a settlement or an agreement 
to proceed to arbitration for final 
and binding settlement, it serves a 
notice to the parties that mediation 
efforts have failed and that for an 
additional 30 days the status quo 
must be maintained. 

The object of Congress was to 
provide the parties with a complex 
statutory timetable as a barrier to 
interruption of the status quo 
before the parties are released from 
the restrictions of the Act.*5 There is 
no specific timetable within which 
voluntary negotiations or mediation 
must end. Thus, the absence of a 
certain date (when an agreement no 
longer binds the parties) allows the 
parties flexibility in scheduling 
negotiations.*® 

The Director of the Office of 
Labor Management Relations 
Services has noted that the National 
Mediation Board records show that 
the average time from the receipt of 
the initial request for mediation to 
the date an agreement is reached 
runs seven to eight months,‘” and 
the average time between the initial 
request for mediation and the 
release by the National 
Mediation Board of the parties 
from the term of an agreement is 
usually eight to nine months.** 


eDeadlock - The Emergency 
Dispute Mechanism. When parties 
are unable to reach an agreement 
and mediation is unsuccessful, the 
National Mediation Board attempts 
to induce the parties to submit their 
controversy to arbitration.*® If 
either or both of the parties refuse 
to arbitrate, the National Mediation 
Board then submits written 
notification to the parties that 
mediation has failed.5° For the next 
30 days, no unilateral changes may 
be made in wages or working 
conditions.5! 

During this 30-day period the Act 
provides that the National 


Mediation Board may _ decide 
whether the dispute threatens 
“substantially to interrupt interstate 
commerce to a degree such as to 
deprive any section of the country 
of essential transportation 
service.’52 If the National 
Mediation Board reaches such a 
conclusion, it is directed by the Act 
to notify the President, who may 
then create an ad hoc board to 
investigate and report on _ the 
dispute.*° The board is to report to 
the President within 30 days of its 
creation.» During that 30-day 
period, and for an additional 30 
days after the emergency board has 
made its report to the President, 
there cannot be any unilateral 
change of those conditions involved 
in the dispute.5> This provides a 
further cooling-off period beyond 
mediation, during which the parties 
have another opportunity to 
voluntarily settle the dispute with 
the aid of the emergency board. 
Thereafter, the statute does not 
provide for any governmental 
action if the parties have not 
resolved the dispute. 

In its 4lst annual report, 
delivered in 1975, the National 
Mediation Board concluded that 
while there had been some 
instances where the parties had 
declined to adopt emergency 
recommendations and strike action 
followed, the “experience over the 
years has been that the 
recommendations of such boards 
have contributed substantially to 
the amicable settlements of serious 
controversies which might 
otherwise have led to far-reaching 
interruptions of interstate 
commerce.” Thus, the National 
Mediation Board Reports continue 
to suggest that the statutory 
provisions of the Act adequately 
resolve existing problems. 
Congressional proposals for 
legislation involving labor- 
management relations do _ not 
indicate significant pressure to 
change the Railway Labor Act, in 
this or any other area. Nevertheless, 
the nature of the labor- 
management controversies ensures 
the Act will remain the subject of 
possible controversy in the future. 


Implications of the Railway Labor 
Act for Industry It Regulates and 
Other Areas: Future Destinations 

A major advantage of the 
Railway Labor Act as precedent in 
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dispute solving techniques is that its 
processes for dispute resolution are 
used among groups with conflicting 
values. 

While debates rage as to whether 
the judiciary should become 
involved in social pressures, it is 
obvious that the complexity of our 
society will continue to create 
demands for legislative solutions. In 
many cases, solutions demanded by 
various interest groups result in 
legislation which charges adminis- 
trative agencies with functions of 
administering such laws. For every 
group which desires an amelio- 


rative objective, there may be 
a group which is the recipient 
of some effects. Thus, the 
administrative process continues to 
require administrative agencies to 
resolve conflicting group positions. 

The type of questions initially 
presented in terms of _labor- 
management conflicts and resolved 
through the Railway Labor Act 
mechanism may be presented in 
other forms and as to other 
subjects.57 Although the Railway 
Labor Act is not a means of 
resolving social disputes involving 
civil rights, environmental 


questions, and other conflicts in our 
society, it outlines a system which 
allows group recognition, 
agreements to set standards for a 
reasonable period of time and 
grievance procedures to resolve 
disputes under such agreements. It 
is thus worthwhile as a dispute- 
solving precedent. The Railway 
Labot Act, through 50 years of 
dispute resolution, demonstrates a 
history, system and departure point 
which may be applicable as 
precedent for resolution of other 
disputes. 


57 Alexander, A Promising Try at 
Environmental Detente for Coal, Fortune, 
Vol. 97, No. 3, at page 94 (Feb. 13, 1978). The 
article is an analysis of the negotiations 
between industry and environmentalists to 
resolve issues involving mining and use of 
coal. The participants stressed the voluntary 
nature of their negotiations and interest in 
substituting voluntary adjustment of 
disputes for law suits (by use of negotiation 
principles similar to those under the Railway 
Labor Act). 

41 See Elgin, Joliet & E. Ry Co. v. Burley, 
325 U.S. 711, 723 (1945), aff'd on rehearing, 
327 U.S. 661 (1946). 

42 Id. 

43 Id. 

4445 U.S.C. §156 (1970). 
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45 This schedule has been attacked as 
encouraging bad faith bargaining by placing 
parties in the position of having to wait until 
all the deadlines run before presenting their 
real bargaining offers. Risher, The Railway 
Labor Act, 12 B.C.INpus.&Com.L.ReEv. 51, at 
65 (1970). Nevertheless, the experience of 
the 1960s, marked by “serious labor relations 
differences,” was followed by relative 
harmony in the early 1970s. It was recently 
noted: 


That mediation was required in only about 
20 percent of negotiations conducted in 1975 
under the Act certainly testifies to a basically 
healthy collective bargaining relationship. 
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494] Nat’, MEDIATION Bp. ANN. Rep. 6 
(1975). 


50 45 U.S.C. §§155 and 160 (1970) for the 
“Functions of the Mediation Board” and the 
“Emergency Board” provisions. Id. 


51 45 U.S.C. §155 (First) (1970). 
52 45 U.S.C. §160 (1970). 

55 Td. 


564] Nat’, MEDIATION Bp. ANN. Rep. 36 
(1975). 
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Four O’clock in the Morning 


By Thomas A. Bratten 


It’s four o’clock in the morning! 
You're a corporate attorney who 
has never handled a criminal case 
and your best corporate client calls 
you on the phone! His question: 
“Should I conshent to shtupit 
tesht?” 

This is not the hour to refer the 
case. You've got to give a yes or no 
answer right now. And, of course, 
the problem of experience’ is 
compounded by the cobwebs 
generally present at this hour. 

The easy answer to give is “yes.” 
After all, there is no way your 
advice can get him into any more 
trouble than he’s already gotten 
himself into on his own. Wrong! 
There are a few ways. In addition, if 
you care to, there is some potential 
of assisting your client in 
minimizing his problems or at least 
keeping him from making them 
worse. 

So, for the corporate attorney 
with a few high-living clients, here 
are some tips on what to do whena 
client calls you in the wee hours and 
asks if he should consent to a 
breathalyzer or blood alcohol test. 

Like any legal question, there are 
no pat answers. A certain amount of 
judgment must be applied (even in 
spite of the hour). And like any legal 
advice, knowledge of local practice 
is helpful. This article will attempt 
to familiarize you with the basic 
principles involved in making this 
judgment and some of the reasons 
for these suggestions. 

At the outset, it might be well to 
review the hierarchy of penalties 


provided by the various applicable 
statutes and cases. Other than no 
penalty at all, the conduct 
providing the least severe penalty is 
“unlawful blood alcohol,” that is, 
driving or being in actual physical 
control of a vehicle with a blood 
alcohol level of .10 percent or 
above.! The possible consequences 
include up to 90 days’ imprison- 
ment, up to a $250 fine,? and from 
30 to 90 days’ license suspension.* 

Refusing to take a breathalyzer 
test or refusing to allow a blood 
alcohol test may result in a license 
suspension of three months (not “up 
to”) if the conditions precedent to 
the legality of the request to take the 
test are met.‘ This suspension is as 
severe as the maximum for unlaw- 
ful blood alcohol but is no 
more severe than the minimum 
provided by all the other statutes. 
However, if there is a conviction 
even without the test, both penalties 
may be imposed. You should 
consider the likelihood of such a 
conviction to weigh the real 
consequences of a refusal to take 
the test. 

For a second conviction of 
unlawful blood alcohol within three 
years, 10 days’ to six months’ 
imprisonment is provided, the fine 
is up to $5005 and the suspension is 
from six months to 24 months.® 

A third conviction of unlawful 
blood alcohol within five years 
requires imprisonment from 30 
days to 12 months, a fine up to $500? 
and a suspension of one year to five 
years.§ 


' Stat §316.193(3) 

2 Fia Stat §316.193(4) (a) 

3 Fia Stat §322.28(2)(a)(1) 

4 Stat §322.261(1)(d) 

5 Stat §316.193(4)(b) 

Stat §322.28(2)(a)(2)—Actually, the 
penalty and suspension statutes are a little at 
variance for second offenses. The increased 
suspension for a second offense can be 
imposed within five years whereas the 
increased penalties can only be imposed 
within three years. 
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7 Fia Stat §316.193(4)(c) 

8 Fia Stat §322.28(2)(a)(3) 

® Stat §316.193(1) 

10 Stat §316.193(2)(a) 

Stat §322.28(2)(b)(a)(1) 

FLa Stat §316.193(2)(b); See note 6, 
supra. 

Strat §322.28(2)(a)(2); see note 6, 
supra. 

Strat §316.193(2)(c) 

1S Stat §322.28(2)(a)(3) 

FLa Stat §860.01 (2) 


criminal low 


Driving while under the 
influence of alcoholic beverages, 
“DWI,” to the extent that a driver’s 
normal facilities are impaired® can 
be punished by imprisonment up to 
six months, by a fine of $25 to $500!° 
and a suspension of 90 days to one 
year.!! 

A second conviction of DWI 
within three years results in 
imprisonment from 10 days to six 
months, a fine up to $500,!2 and a 
suspension of six to 24 months.’ 

For a third conviction of DWI 
within five years, imprisonment is 
30 days to 12 months, the fine is up 
to $1,000"4 and the suspension is one 
year to five years.!5 

The next tier in the hierarchy of 
consequences is having an accident 
while intoxicated. An accident 
resulting in property damage or 
injury to another without death is a 
first degree misdemeanor'® which 
can call for imprisonment up to one 
year’? and a fine up to $1,000.'8 

The most serious consequence 
results where the death of a human 
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CRIMINAL LAW 


being is caused by the operation of 
a motor vehicle by a person while 
intoxicated. The crime is 
manslaughter!® which is punishable 
by imprisonment up to 15 years?® 
and a fine up to $10,000.2! In 
addition, conviction of _ traffic 
manslaughter results in license 
revocation,” and does not preclude 
a civil suit for damages arising from 
the accident.’ The intoxication is a 
sufficient fact to permit the award 
of punitive damages.4 


Now, it may well be that the “up 
to” classifications of penalty need 
not be considered too seriously 
since, in a proper Case, the court 
always has the discretion not to 
impose any penalty and your client 
is presumably a pillar of the 
community. Thus, the permissable 
imprisonment factors may not be 
all that important, depending on the 
practice in your community, and 
the minimum imprisonment and 
suspensions may be the most 
significant considerations. Of 
course, you may think, “There is 
always plea bargaining.” This isn’t 
always the case. Where the blood 
alcohol is .20 percent or more, the 
trial judge has no discretion to 
accept a plea of guilty to a lesser 
offense where a person has been 
charged with driving under the 
influence. 


With these factors in mind, you 
should consider the most likely 
possibilities for advising refusal to 
take the test. The first questions you 
should ask are: “Was there an 
accident, and if so, was anybody 
hurt?” If there was, your first 
concern should be the possibility of 
a traffic manslaughter charge in the 
event someone dies. The startling 
thing to remember about the traffic 
manslaughter statute dealing with 
intoxication is that the accident 
need not be your client’s fault. 
Proof of negligence in the operation 
of an automobile has been held 
unnecessary to establish the offense 
of manslaughter in the operation of 
an automobile by a _ person 
intoxicated. If there is some 
reason to believe there may be such 
serious injuries as may result in a 
death, it may be better to subject 


your client to the three-month 
suspension than to hand over the 
evidence possibly needed to make a 
traffic manslaughter case. Even if 
your usual referring criminal 
attorney gets him off or gets 
probation, the ordeal of the charge 
to the usual “good” client simply 
isn’t worth it. 


Your client may not be able to tell 
you much about injuries. Any peace 
officer worth his salt is going to play 
down the significance of the test 
until the incriminating evidence is 
in hand. Do the best you can to get 
the information; talk to the officers 
if you think it might help; try to find 
out why they want to test your 
client. If they think he is 
intoxicated, he may be_ very 
intoxicated and not get the benefit 
of the relatively minor unlawful 
blood alcohol charge, thus making 
him a candidate for the 90-day to 
one year suspension!! in any event. 
On the other hand, if it’s a blanket 
test based on speculation, 
reasonable cause to request the test 
as required by the statute®” may not 
exist and no suspension will result. 
In any event, the accident situation 
where the peace officer probably 
didn’t observe your client driving is 
the most likely situation in which 
the request for the test might be 
denied. 


Another accident situation 
occasionally permits taking the test 
with absolute impunity. If the 
purpose of requesting the test is for 
the purpose of completing the 
Florida Traffic Accident Report, 
and for no other purpose, then the 
results of the test are privileged and 
cannot be admitted in court in 
evidence in any proceeding.2* A 
fine line is drawn depending upon 
the purpose of the test. If the test is 
to obtain evidence for a possible 
criminal charge, such as DWI, the 
results are admissible even though 
the test is also being done for the 
purpose of completing the Florida 
Traffic Accident 


Apart from the accident 
situations, refusal to take the test is 
productive only in rather rare 
specialized situations. One of these 
is when the person requested to 
take a breath test is not under arrest. 
Where an officer has some 
suspicion or wants to make a case, 
yet has no reasonable cause to make 
an arrest, the test may be requested 
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without an arrest.*° A_pre-arrest 
breathalyzer test is not admissible 
in evidence in any proceeding.” 
This does not apply to a pre-arrest 
blood alcohol test, however.*! 
Obviously, you need to ask the 
officer if your client is under arrest. 
Don't ask your client because he 
may not know. He may only be at 
the police station because of the 
persuasive power of the uniform 
even though he might have refused 
the “request” when it was initially 
made. The pre-arrest test is 
probably a rare bird; I have never 
heard of it occurring, although I 
suppose it has. As a_ practical 
matter, most peace officers will 
tend to give the benefit of the doubt 
to a driver and not attempt to make 
a DWI case unless they are fairly 
sure of their case. This caution is, I 
think, commendable, but when the 
request is made you can usually 
count on a high blood alcohol level 
unless you are dealing with some 
peculiar situation such as a client on 
heavy medication or the accident 
situation. So if the client is at the 
station and he admits to having “one 
or two,” your best bet is to assume a 
reasonable degree of impairment 
and advise according to that 
assumption. You really won't find 
many requests for a breathalyzer 
test where it’s merely a case of 
unlawful blood alcohol or a low 
reading within the sobriety 
presumption. 


It might be well to ask your client 
about prior convictions for 
unlawful blood alcohol or DWI. If 
there is a prior conviction within 
three years, a minimum ten-day jail 
sentence is mandatory and a 
minimum six-month suspension is 
mandatory. _ If this is the case, the 
three-month suspension for failure 
to take the test is certainly less 
severe, assuming, of course, only 
the suspension and no DWI 
conviction. And the advice holds 
doubly true if the client is looking at 
the possibility of a third conviction. 


How did your client get to the 
police station? If he drove, that may 
be sufficient to negate the idea of 
reasonable cause. In this case, he 
may not have been under arrest, 
and you can advise against the test. 


There is another important 
prerequisite to the imposition of the 
three-month suspension for 
refusing to take the test. The 


VOLUME 52, NUMBER 6, JUNE 1978 


accused must be advised that if he 
refuses to take the test, his license 
will be suspended for three 
months.*? The problem here is the 
practical problem of determining 
whether the warning was given. At 
this point, your client may not be 
reliable. Secondly, what the officer 
says on a motion to suppress may 
differ a little from the actual 
situation—sorry, but it occasionally 
happens. Then, of course, you 
know what’s going to happen if you 
ask the police officer if he told your 
client about the license suspension! 
If you can satisfy yourself on this 
one, advise refusal—but inquire 
cautiously. 


It may be that local practice may 
make far more difference to you 
than simple abstract situational 
comparisons as covered here. For 
example, even when the mandatory 
three-month suspension is 
threatened, it may be possible to 
negotiate the existence of the 
grounds for giving this suspension, 
at lease in a proper case. And there 
is always the possibility that a work 
permit or other restricted driving 
permit can be issued. 


After having absorbed the 
foregoing, the reader needs to 
watch the progress of Senate Bill 
278 currently in the legislature 
proposed by Senator Harry 
Johnston (D-West Palm Beach). 
This bill proposes a mandatory 
seven-day jail term for every 
conviction of DWI. Unless a like 
penalty is provided for refusal to 
take the test, these severe 
consequences would certainly 
make the three-month suspension 
for failure to take the test the most 
desirable alternative in almost 
every case. This consequence, 


however, might not stand a 
constitutional challenge. It is one 
thing to administratively revoke a 
privilege and quite another to be 
put in jail for refusing to give 
incriminating evidence. 

In summary, these are the 
situations in which you might 
consider advising your client to 
refuse the chemical test: 

1. An accident with serious 
injuries. 

2. Where the sole purpose is the 
Florida Traffic Accident Report. 

3. Where the accused is not 
under arrest and a breathalyzer test 
is being requested. 

4. Recent prior convictions for 
unlawful blood alcohol or DWI. 

Of course, the best advice is the 
advice youll give later: “For 
goodness sake, don’t do it again; I 
don’t like getting up at four o’clock 
in the morning!” 0 


17 Fia Stat §755.082(4) (a) 

18 Stat §775.083(1)(d) 

19 FLa Stat §860.01(2) 

20 Stat §782.07, §775.082(3) (c) 

21 Stat §755.083(1)(b) 

22 Stat §322.26(1) 

23 Stat §860.01(3) 

24 Ingram v. Pettit, 340 So.2d 922 (Fla. 
1976) 

Stat §322.281(2) 

26 Lemming v. State, 159 So.2d 486 (Fla. 
2d D.C.A. 1964) 

27 Fia Stat §322.261(2)(e) 

28 FLa Stat §316.066(4); State v. Coffey 
212 So.2d 632 (Fla. 1968); Cooper v. State 
183 So.2d 269 (Fla. Ist D.C.A. 1966) 

*9 State v. Coffey, 212 So.2d 632 (Fla. 
1968); Cooper v. State, 183 So.2d 269 (Fla. 
Ist D.C.A. 1966); State v. Mitchell (Fla. 
1971) 245 So.2d 618. 

30 FLa Stat §322.261(1)(b)(1). 

3! Filmon v. State 336 So.2d 586 (Fla. 1976) 

32 Stat §322.261(2)(e)(4) 
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Some Random Thoughts on the 


State of the Art 


by Ella Jane P. Davis 


Lawyers 


Medical doctors are always 
deposing that medicine is as much 
an art as it is a science. Lawyers 
usually insist that “law” (whatever 
that is) is a science and that the 
“practice of law,” especially the 
litigation of cases, is an_ art. 
(“Litigation” is a $30 word for trial, 
all you nomenclature buffs!) 

Determining if a legal 
practitioner of workmen's 
compensation law is a practitioner 
of an “art” or a “science” is rapidly 
going to become an important issue 
as the Workmen’s Compensation 
Section executive committee is 
increasingly pressured to establish 
standards for certification. Two 
major reasons exist for this push 
toward establishing certification 
standards and procedures. First, 
The Florida Bar and its Workmen’s 
Compensation Section, have a 
responsibility to the public to 
ensure the highest possible ethical 
and professional standards for all 
lawyers who designate in this or any 
field of law. Second, most 
designators apparently share a 
common desire to modify the 
burdensome duty of attending 
designated hours of refresher 
courses just to take them and seek a 
more palatable means of updating 
their skills. 

Members ot the Section 
executive committee sit, at least toa 
degree, as delegates of the Section 
membership and readers of this 
column are invited to communicate 
with their Section representatives 


concerning their thoughts and 
wishes on establishment of 
certification standards in 
workmen’s compensation. Readers 
who wish to monitor the steps being 
taken to establish these standards, 
(which, if adopted, will 
undoubtedly affect everything 
from ethical advertising to 
professional liability exposure) can 
receive the Workmen’s Compen- 
sation Section newsletter by 
contacting The Florida Bar and 
joining this Section. 


Judges of Industrial Claims 


Determining whether or not a 
judge of industrial claims is a 
necessary part of the workmen’s 
compensation scheme is an 
art/science all its own. 

Under present statutory law, 
judges of industrial claims are 
initially appointed by the 
Governor.' They are required to be 
admitted to The Florida Bar for 
three years in order to qualify for 
appointment.2, They have been 
recognized by the Florida Supreme 
Court to be state officers like circuit 
judges.’ 

To be retained in office, a judge 
of industrial claims must meet 
statutory criteria‘ and pass areview 
similar to that recently adopted by 
constitutional amendment for merit 
selection of formerly-elected 
Article V appellate judges. In 
practice, the statutory mandate for 
evaluation of each judge of 
industrial claims by the local district 
judicial nominating commission 


' Fra. Star. §440.45(1) 

2 Fia. Stat. $440.45(1) 

3 Pierce v. Piper Aircraft Corp., 279 So.2d 
281, 284 (Fla. 1973) 


4“... Prior to the expiration of the term of 


office of the judge of industrial claims, the 
conduct of said judge shall be reviewed by 
the appellate Judicial Nominating 
Commission of the appellate district in 
which the judge principally conducts 
hearings, which commission shall determine 
whether said judge shall be retained in 
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office. A report of the decision shall be 
furnished to the Governor no later than six 
months prior to the expiration of the term of 
the judge of industrial claims. If the judicial 
nominating Commission votes not to retain 
the judge of industrial claims, the judge shall 
not be reappointed but shall remain in office 
until a successor is appointed and qualified. 
If the judicial nominating commission votes 
to retain the judge of industrial claims in 
office, then the Governor shall appoint said 
judge for a term of four years,” FLA. Star. 
$440.45. 


prior to reappointment has been 
faithfully carried out. Individual 
JNCs have faithfully solicited, by 
letter, comments of local bar 
members. The Workmen's 
Compensation Section has 
publicized to its statewide 
membership the desire of each 
commission for “input” each time a 
judge of industrial claims has come 
up for retention recommendation. 
Notices to the general public also 
have been published. 

Under F.S. §440.45(2), a judge of 
industrial claims may be removed 
by the division of labor for cause. 
Essentially, this means that the 
Governor, as chief executive, has 
the power to remove a judge of 
industrial claims for mis-, mal-, or 
nonfeasance. By virtue of Article IV 
of the 1968 Florida Constitution, the 
Governor may suspend any state 
officer not subject to impeachment. 
Also, The Florida Bar has 
determined that it has an 
affirmative duty to bring any cause 


Ella Jane P. Davis, J. 
D., F.S.U. (1970), is 
former legal editor of 
the Industrial Rela- 
tions Commission and 
past chairman of the 
Workmen's Compen- 
sation Section’s Edu- 
cation Committee. She 
currently sits on the 

q section Executive 

4 Council and has been 

commissioned by 

West Publishing Company to write an 800-plus 

page text on Florida workmen's compensation 

pleading and practice. She writes this column 

on behalf of the section, L. Barry Keyfetz, 
chairman; Stephen Marc Slepin, editor. 
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WORKMEN’S 
COMPENSATION 


for removal to the attention of the 
Governor and may utilize Rule 
11.02(3)(a) of the Integration Rule, 
implemented by Disciplinary Rule 
1-102(A)(5) for the discipline of 
judges of industrial claims, since 
they are all lawyers. 


If a party appearing before a 
judge of industrial claims feels he or 
she is prejudiced, that party may 
move the judge’s recusal, and 
recusal, once prejudice is alleged, is 
pretty much pro forma.> 


The safeguards built into the 
system render the judge of 
industrial claims reasonably and 
responsibly accountable to the 
citizens of Florida whom they 
serve. The impartial judicial 
function performed by the judges 
of industrial claims as triers of fact 
and judicial officers entering 
final—not merely “‘recom- 
mended” —orders (whether or not 


they are labeled Article IV or 
Article V “judges”) is one of the 
features of the Florida system 
which has made it a model for the 
other states and one of the most 
“quotable” examples thrown up 
against proposed total federal 
control. 


Industrial Relations Commission 


The IRC has been judicially 
recognized performing the 
functions of a district court of 
appeal. Its orders arrive at the 
Florida Supreme Court with the 
presumption of correctness, and 
court review of its orders are in the 
nature of certiorari. 


Still, the question continues to be 
raised: Is it fish or fowl? 


Members of the Industrial 
Relations Commission are Article 
IV constitutional officers. They 
serve, it must be assumed, at the 
pleasure of the Governor and have 
no other appointment or 
reappointment review other than 
what may occur behind closed 
doors on South Adams _ Street, 
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Tallahassee, Leon County, 
whenever a new Governor takes 
office.? Since the nature of the 
Industrial Relations Commission is 
akin to that of district courts of 
appeal (years of legal experience 
per judge/commissioner, five- 
member bench with rotating panels 
of three, and pay scale‘) it was 
reasonably certain that some 
element would urge merit retention 
of commissioners be provided by 
statute or constitutional amend- 
ment (or revision), and sure 
enough, someone has.® The Section 
executive committee has not gone 
so far as to favor merit retention, 
but at least has endorsed by 
resolution the proposal of four-year 
cyclical appointments of Industrial 
Relations Commissioners. The 
legislative road may be paved for 
insulating these judicial officers 
from political pressure. 


The Division of 
Labor Alternative 


But, COMES NOW the Florida 
Department of Commerce, 
Division of Labor, Bureau of 
Workmen’s Compensation, by and 
through its “Workmen’s Com- 
pensation Advisory Council” and 
proposes that the function of 
lawyers, JICs and IRC in the Act as 
it now stands be scrapped and that 
Florida start over with a 
computerized table of  injuries/ 
impairments assigned by career 
service bureau employees in 
Tallahassee upon the basis of 
medical reports filed by medical 
doctors who would be statutorily 
precluded from giving impairment 
ratings within their expert opinion, 
be it “art” or “science.” Further, the 
system would throw out the 
statutory “cap” on_ scheduled 
injuries!’ and on percentages of the 
body as a whole!! and pay certain 
benefits for the rest of a claimant’s 
life, provided the claimant passed 
periodic rehabilitation agency 
scrutiny. Assuming the purpose of 
such a proposal is to make the 
system less expensive for 
employer/insurance carriers and 
more responsive to the needs of the 
injured employees, it should not be 
out of place for readers to ask the 
advisory council: 


1) How much is the change 
likely to cost? 


2) What do similar systems (if 
there are any) cost in other states? 
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3) How many more employees 
would the bureau have to hire, 
train, and pay to assess all claims 
including those voluntarily paid? 


4) How many more employees 
would the division have to hire, 
train, and pay to monitor revised 
investigations and rehabilitation? 


5) Who polices the agency 
employees? Or the computer? How 
is the agency “in the sunshine” likea 
JIC? 


6) What effect would the 
system have on litigation and 
determination of issues involving 
the division of labor as a party, e.g. 
insolvency petitions, rehabilitation, 
and special disability fund claims? 


7) What kind 
increase or decrease can be 
expected if we jettison an 
independent, quasijudiciary for this 
behind-doors agency system? 


of premium 


If this proposal does not succeed 
in the 1978 Legislative Session, it 
will still be an alternative in 1979 
and an_ intelligent choice will 


PRINTED MINUTES 
AND BY-LAWS 


require all the facts. If the advisory 
council plan is a less expensive 
means of providing due process 
and essential requirements of law 
within the compensation scheme 
“trade-off” for tort liability, then it 
is worthy of exploring; but at the 
present time, the answers to these 
vital questions seem to be 
unavailable. 


A Philosophy 
A learned judge has opined that: 


The reason for law is that man’s potential for 
evil is so great that we must protect him from 
himself, 

The philosophical thrust of 
“government in the sunshine” is 
supposedly to let air into “smoke- 
filled rooms.” The philosophical 
thrust of requiring quality 
continuing legal education and “law 
area” certification for lawyers is the 
duty of an organized bar to update 
the delivery system of quality legal 
representation. The philosophical 
thrust of creating an independent 
claims judiciary and _ insulating 
retention of judges and industrial 
relations commissioners from 
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@ 20 Stock Certificates 
@ Transfer Ledger 
@ Choice of Seal 
and 


political pressure is to make the 
practice and procedure of 
workmen’s compensation law a 
viable part of a “government of 
law, not of men.” Sometimes, 
clinging to democratic philosophies 
costs money, but the alternative to 
democracy is always so much more 
costly! oO 


5 Miller & Barton Co. et al. v. Lankford, 
IRC Order 2-2972(S) (May 28, 1976). 

§ Colvin v. State, Department of 
Transportation, 311 So.2d 366 (Fla. 1975); 
Scholastic Systems, Inc. v. Le Loup, 307 
So.2d 166 (Fla. 1974) Cf Vargas v. 
Americana of Bal Harbour, 345 So.2d 1052 
(Fla. 1976). 

7 The street address of the Florida Capitol. 

5 Fia. Strat. §20.17(6) et seq. 

® The Constitutional Revision 
Commission considered and proposed this 
concept, but the concept is no longer 
“active” at this writing. 

10 Stat. §440.15(3) (a-t). 

Fra. Stat. §440.15(3)(u). 

'2 Judge Seals’ speech at the first Texas 
Baptist Retreat for Christian Lawyers, 
reported in the Madison County Carrier, 
January 5, 1978, and The Florida Bar New’, 
p. 2, February 20, 1978. 
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The Clean Air Act Amendments of 1977: 
A Close Look at Prevention of Significant 


Deterioration CPSO 


By Bradley |. Raffle 


Editors Note: The Clean Air Act 
Amendments of 1977 represent a major 
overhaul of the 1970 Clean Air Act. An 
excellent summary of the major revisions to 
the Act appeared in the 1978 issue of The 
Florida Bar Journal. 

Due to the complexity of the amendments 
and the interest which has been 
demonstrated in Florida, the following 
article is presented to analyze in detail 
existing and future requirements for 
preventing significant air quality 
deterioration in areas where the airis cleaner 
than the national standards. Particular 
emphasis is given to the controversial issues 
relating to the scope of these new PSD 
requirements. 


While the objective of the State 
Implementation Plan and 
nonattainment provisions to 
achieve and maintain the ambient 
standards, the purpose of PSD is to 
prevent significant deterioration of 
air which is already cleaner than the 
ambient standards. 

The PSD issue has a long and 
litigious history. The controversy 
began as a result of a seemingly 
innocuous phrase in the original Act 
stating that one of its four basic 
purposes was to “protect and 
enhance” the quality of the nation’s 
air.'!’ Relying primarily upon this 
provision, environmental groups 
brought suit against EPA on May 
24, 1972, to prevent the agency 
from approving state plans which 
failed to prevent significant 
deterioration of clean air. Sierra 
Club vs. Ruckelshaus, 344 F. Supp. 
253, (D.D.C. 1972). This challenge 
was ultimately successful and had 
the effect of forcing EPA to 
disapprove all state plans which 
failed to prevent significant air 
quality deterioration.2 On 


November 7, 1972, EPA issued 
notices to every state in the nation, 
disapproving their plan to the 
extent that they lacked a PSD 
program.’ It took EPA over two 
years to finalize its own PSD 
regulations which were ultimately 
promulgated on December _ 5, 
1974.4 Once promulgated, these 
regulations were incorporated into 
all state implementation plans 
pursuant to the authority granted to 
EPA under Section 110(c) of the 
Act. These regulations are codified 
at 40 CFR 52,21 and their validity 
was upheld in 1976 against 
challenges from both industry and 
environmental advocates in Sierra 
Club v. EPA, 540 F.2d 1114, 6 ELR 
20669 (D.C. Cir. Aug. 2, 1976). 

Under EPA’s regulatory scheme, 
clean areas of the nation could be 
designated under any of three 
“classes.” Specified numerical 
“increments” of air pollution 
increases for SO2 and particulate 
matter were permitted under each 
class up to a level considered to be 
“significant” for that area.> Class I 
increments permitted only minor 
air quality deterioration; Class II 
increments permitted moderate 
deterioration; Class HI increments 
permitted deterioration up to the 
NAAQS.* EPA initially designated 
all clean areas of the nation as Class 
States, Indian tribes and 
officials having control over federal 
lands (federal land managers) were 
given authority to redesignate their 
lands to Class I or III status under 
specified procedures.® 

The PSD program was 
administered and enforced through 
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a preconstruction and premodi- 
fication permit program for 19 
specified types of stationary air 
pollution sources. No such source 
could begin construction or 
modification unless it was found 
that the source’s emissions would 
not exceed the “increments” for the 
applicable class and that the source 
would use best available control 
technology (BACT).'° The permit 
program applied sources 
commencing construction after 
June 1, 1975.!! 

The 1977 amendments affirm the 
PSD concept. The new statutory 
scheme, which is generally more 
comprehensive and restrictive than 
EPA’s existing regulations, will 
have a dramatic impact on 
American industry. The following 
analysis attempts to explain PSD, 
giving emphasis to provisions 
introduced by the 1977 amend- 
ments. These new requirements 
cannot be reviewed as a static body 
of law. Rather, they must be 
analyzed in the context of the 
phased implementation schedule 
set forth in the following key dates 
chart. 


Key Dates and Important Terms 
1) Key Dates 


12/5/74 - Effective date of 
original EPA PSD 
regulations 


' Air Quality Act of 1967, 81 Stat. 485, 
§101. For a comprehensive review of the 
history of PSD, see Stern, Prevention of 
Significant Deterioration - A Critical 
Review, JouRNAL OF THE AIR POLLUTION 
= AssociaTION, Vol 27, No. 5, (May 

77). 


2 37 F.R. 23836, November 7, 1972. 
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3 Id. 

440 C.F.R. $52.21. 

5 40 C.F.R. §52.21(c)(2). 

6 Td. 

7 40 C.F.R. §52.21(c)(3)(i). 
8 Id. at $52.21(c)(3) (ii). 

9 40 C.F.R. §$52.21(d). 

1 40 C.F.R. §52.21(d)(2). 
" 40 C.F.R. §52.21(d)(1). 
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1/1/75 


1/6/75 


6/1/75 


8/7/77 


3/1/78 


Original esta- 
blished by EPA for 
determining the 
“baseline” concentra- 
tions of SO: and 
particulates. The 
allowable increments 
were measured against 
this baseline. 


The new _ baseline 
date for measuring 
the increments (essen- 
tially no change). 


Sources commencing 
construction or modi- 
fication prior to this 
date are exempt from 
PSD altogether. 


Enactment date of the 
1977 Clean Air Act 
Amendments. The 
new Act made three 
immediate changes to 
EPA’s PSD regula- 
tions with respect to 
major sources com- 
mencing construction 
or modification after 
8/7/77."2 

1) New’ Mandatory 
Class I Areas—§162(a) 
2) Revised Incre- 
ments—§163(b) 

3) New _ Reclassifi- 
cation Procedures— 
§164(a) 

Date by which EPA 
plans to promulgate 
and make effective its 
new preconstruction 
review requirements. 
(Sources. which re- 
ceive final PSD per- 
mits prior to this 
date will be exempt 
from these new 
requirements pro- 
vided they commence 
construction prior to 
12/1/78.)'8 

Date by which EPA 
proposes to publish 
its guidance regula- 
tions for states to 
revise their imple- 
mentation plans as 
required by the new 
Act. (To be codified 
at 40 CFR 51.24.) 


8/7/78 - Date by which pro- 
posed sources subject 
to the new precon- 
struction review 
requirements will 
have to begin sub- 
mitting one year's 
continuous air quality 
monitoring data for 
the purpose of deter- 
mining whether 
emissions the 
proposed facility 
will exceed the allow- 
able increments.!4 
Date by which states 
must submit revised 
implementation plans 
to 

Deadline by which 
EPA must approve or 
disapprove revised 
plans.'® 

Date by which EPA 
must promulgate PSD 
regulations for hydro- 
carbons, carbon 
monoxide, photo- 
chemical oxidants 
and nitrogen oxides. 
(These regulations 
will become effective 
one year after pro- 
mulgation.)!7 


12/1/78 - 


3/1/79 - 


8/7/79 - 


Keeping these dates in mind, it is 
apparent that the commencement 
date of a source will dictate the PSD 
requirements with which it will 
have to comply. The following 
table illustrates: 


2) Important Terms 


Prevention of Significant 
Deterioration (PSD)—The phrase 
that refers to the statutory and 
regulatory requirements designed 
to prevent significant air quality 
deterioration in areas with air 
quality which is cleaner than 
required by the National Ambient 
Standards. 

Allowable Increments—The 
quantitative measure of “signi- 
ficant” air quality deterioration 
under PSD. Areas subject to PSD 
may be designated as either Class I, 
Class II or Class HI, with Class I 
allowing the least degradation. 
Specific numerical increments are 
established for each class with 
respect to ambient concentrations 
of SO2 and particulates. 

Baseline Concentration—The 
ambient concentration of SO2 and 
particulates against which the 
allowable increments are 
measured. Under EPA’s proposed 
regulations, the ambient 
concentration of these pollutants as 
of January 6, 1975, are the “Baseline 
Concentrations.” The air quality 
impact of emissions from major 
sources on which construction 
commences after 1/6/75 are 
excluded from the baseline 
concentration.!9 

Allowable Ceilings—Regardless 
of the allowable increments, the 
applicable National Ambient Air 
Quality Standards represent a 
“ceiling” above which pollution 


Commencement Date® 


Applicable Requirements 


Prior to 6/1/75 
After 6/1/75 but prior to 8/7/77 


After 8/7/77 but prior to 12/1/78 
(Assuming a permit was issued 
prior to 3/1/78) 

After 12/1/78 but prior to approval 
of the state’s revised SIP 


After approval of the revised SIP 


Exempt from PSD altogether 


Subject to EPA’s PSD regulations as 
they existed just prior to enactment 
of the new amendments on 8/7/77 
Subject to EPA’s PSD regulations as 
immediately amended by the new 
act 

Subject to EPA’s new preconstruction 
review requirements to be 
promulgated by 3/1/78 


Subject to the revised SIP 


* The term commenced as applied to construction of a major stationary source means that 
the owner has obtained all necessary preconstruction approvals or permits and either has 
(i) begun a continuous program of physical on-site construction or (ii) entered into 
binding agreements which cannot be canceled or modified without substantial loss to the 
owner to undertake a program of construction to be completed within a reasonable time.'* 
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concentrations will not be allowed 
to rise.?° 

Major Stationary Source—As in 
the case of the nonattainment 
requirements, the PSD provisions 
apply only to “major” sources. The 
Act refers to these sources as “major 
emitting facilities,” although EPA’s 
PSD regulations use the traditional 
phrase “major stationary sources.” 
For PSD purposes, a source falling 
into one of 28 listed categories, and 
having the potential to emit 100 tons 
per year of any air pollutant 
regulated by EPA is a “major 
stationary source.” In addition, any 
source with the potential to emit 250 
tons per year is covered, regardless 
of the category.?! 

Best Available Control 
Technology (BACT)—A_ phrase 
which describes the degree of 
emission control required of major 
new and modified sources subject 
to PSD preconstruction review 
requirements, as determined on a 
case by case basis. BACT must be 
installed for every pollutant 
regulated under the Act. According 
to EPA’s proposed PSD regulations, 
however, the BACT requirement 
will not apply to pollutants which 


will be emitted at a rate of less than 
100 tons per year.?? 


Scope of PSD 


Pollutants Regulated. Initially, 
PSD “increments” will apply only 
to and particulate matter 
(TSP), continuing EPA’s present 
regulatory policy.2> By August of 
1979, however, EPA must 
promulgate PSD regulations for the 
other criteria pollutants hydro- 
carbons/photochemical oxidants, 
nitrogen oxides, and carbon 
monoxide). Regulations for the 
other criteria pollutants must be 
made effective by EPA no later 
than August of 1980, and states must 
submit the necessary SIP revisions 
within 21 months of EPA’s 
promulgation of the regulations.?4 


Sources Regulated. The new law 
changes both the number of 
pollution source categories and the 
size of individual sources subject to 
review. Sources subject to PSD 
review will be those identified as 
“major stationary sources.” These 
include the 28 identified source 
categories shown in Table II. A 
source of one of the specified 
categories will be a major source (or 


a major modification) if it has the 
potential to emit (or increase 
emissions by) 100 tons per year of 
any pollutant regulated under the 
Act (i.e., any criteria pollutant or 
any pollutant regulated under 
NSPS, NESHAP or the mobile 
source control title of the Act).2> In 
addition to the specified source 
categories, any other source (or 
modification) with the potential to 
emit (or increase emissions by) 250 
tons/year or more of any such 


12 42 U.S.C. §7478, CAA §168(b). 

13 42 F.R. 57479. 

14 42 U.S.C. 7475, CAA §165(e) (2). 

'5 Pub. L. 95-95, §406(d)(2). 

16 42 U.S.C. §7410, CAA §110(a)(1). 

17 U.S.C. §7476, CAA §166. 

18 42 U.S.C. §7479, CAA §169(2)(A). 

'9 Td. at CAA §169(4). 

20 42 U.S.C. §7473, CAA §163(b)(4). 

21 42 U.S.C. §7479, CAA §169(1). 

22 Id. at CAA §169(3). 

23 42 U.S.C. §7473, CAA §163(a). 

24 Supra, note 17. 

25 42 U.S.C. §7479, CAA §169(1). The Act 
uses the term “major emitting facility” to 
identify the sources which are subject to the 
new preconstruction review requirements. 
EPA has disregarded this term, however, 
choosing to use the traditional term “major 
stationary source.” 
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pollutant will be subject to 
review.”6 

The 1977 amendments do not 
define “potential emissions”’—an 
omission which creates significant 
confusion since EPA’s prior PSD 
regulations used the term 
“allowable emissions.” EPA is 
considering defining “potential 
emissions” to mean those emissions 
expected to occur without control 
equipment unless such control 
equipment is necessary for the 
source to produce its normal 
product or is integral to the normal 
operation of the source.2 

Geographic Scope of PSD. One 
of the most confusing aspects of the 
new PSD requirements concerns 
their geographic applicability. In 
order to prevent deterioration of air 
quality in clean areas, it is necessary 
not only to control emissions from 
proposed sources within the clean 
area itself, but also from proposed 
sources in neighboring dirty areas. 
Thus, EPA’s proposed regulations 
will require major PST sources in 
both attainment and nonattainment 
areas to meet the applicable 
preconstruction requirements of 
the Act.* (See §3.7 for details.) This 
reflects a continuation of EPA’s 
policy of reviewing PSD sources in 
nonattainment areas to assure the 
applicability of best available 
control technology and to prevent 
the transport of any emissions 
which would cause _ significant 
deterioration in an affected clean 
area.?® Indeed, all major stationary 
sources, whether locating in clean 
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Jewish Federaticn’s 
Community Relations 
Office 
(305) 576-4000 
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or dirty-air areas, must be evaluated 
for their potential impact on air 
quality in neighboring areas.*° 
Therefore, it may often be the case 
that sources locating within clean 
areas will be subject to both PSD 
and offset requirements and that 
sources locating in dirty areas may 
be subject to both nonattainment 
and PSD requirements. 


Area Designations 


The new law adopts EPA’s 
existing area classification 
mechanism for implementing PSD. 
All areas subject to PSD, with the 
exception of certain federal lands, 
are initially designated as Class II in 
which moderate industrial 
development will presumably be 
allowed.*!| The more restrictive 
Class I, designed to protect pristine 
areas, includes all existing 
international parks, national 
wilderness areas and memorial 
parks larger than 5,000 acres and 
national parks larger than 6,000 
acres.*? These lands may not be 
redesignated. Table III lists these 
“mandatory Class I areas.” 

National monuments, primitive 
areas, preserves, wild and scenic 
rivers, wildlife refuges, lakeshores 
and seashores (both existing and 
newly created after enactment of 
the 1977 amendments), and new 
national parks and wilderness areas 
are ineligible for Class III 
redesignation if they exceed 10,000 
acres.°3 


Allowable Increments & Ceilings 


The law sets specific allowable 
deterioration increments for 
increases in ambient sulfur dioxide 
and _ particulate concentrations.*4 
Different increments are allowed 
for each of the three classes as 
follows: 


Maximum Allowable Increase 


Pollutant (Micrograms per cubic meter) 


Class I: 


Particulate matter: 


Annual geometric mean ....... 
PAR MaAMMUM 10 
Sulfur dioxide: 
Annual arithmetic mean....... 2 
Class II: 
Particuate matter: 
Annual geometric mean ...... 19 
24-h maximum .............. 37 
Sulfur dioxide: 
Annual arithmetic mean...... 20 
24-h maximum .............. 91 


Class III: 
Particulate matter: 


Annual geometric mean ...... 37 

Sulfur dioxide: 

Annual arithmetic mean...... 40 


Note: For specified nonannual periods (e.g., 
24-hr., 3-hr.) the allowable increment may be 
exceeded during only one such period per 
year at any receptor site. 


The allowable increments are 
defined in terms of increases in 
pollution levels over the “baseline 
concentration.” This baseline 
concentration reflects the pollution 
concentration as of a specified date 
and represents the status quo point 
against which air quality 
deterioration is measured.* For 
example, if the baseline particulate 
concentration in a Class II area is 30 
ug/m® (annual average), that area’s 
annual particulate level cannot be 
allowed to exceed 49 ug/m‘. ( (30 
ug/m*) (baseline) plus 19 ug/m? 
(Class II annual increment for 
particulates) ). 


Under EPA’s original PSD 
regulations, January 1, 1975, was 
established as the measuring date 
for determining baseline 
concentrations.°® EPA’s proposed 
PSD regulations interpret the 1977 
amendments as altering this date to 
January 6, 1975.7 In calculating the 
baseline concentration, the Act 
requires that emissions from major 
sources which commenced 
construction or modification prior 
to January 6, 1975, be included.** 
Emissions from sources which 
commenced construction or 
modification after this date are 
excluded from the baseline and 
will, therefore, have the effect of 
using up part of the allowable 
increments. 


Determination of the baseline 
concentration will involve a two- 
part analysis. First, it will be 
necessary to determine what the 
ambient air quality of TSP and SO: 
was on January 6, 1975. For annual 
average concentrations, this would 
be based on the measured or 
calculated concentrations for 
calendar year 1974.59 For short- 
term levels, it would be based upon 
the second highest measured or 
estimated concentrations for 1974.*° 
Where air quality data are not 
available for 1974 in an area, 
baseline concentration would be 
estimated by either adjusting valid 
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data obtained since 1974 to account 
for all applicable emission increases 
and decreases occurring since 1974, 
or utilizing an appropriate 
atmospheric dispersion model 
based on 1974 emissions to estimate 
the baseline concentration.‘! 
Second, it will be necessary to 
analyze the air quality impact of 
changes in emission levels 
occurring since January 6, 1975, for 
the area affected by the proposed 
source. Projected air quality 
changes since January 6, 1975, will 
be computed on the basis of the 
following: 

(1) Emissions from major sources 
which commenced construction or 
modification after January 6, 1975, 
will be added; 

(2) Reductions in emissions from 
sources which contributed to air 
quality during all or part of 1974 
will be subtracted if the reductions 


were achieved after January 6, 
1975; and 


(3) Emissions growth from 
general commercial, residential, 
industrial and other sources 
occurring since January 6, 1975, will 
be added.* 

Thus, sources subject to the 
preconstruction review  require- 
ments will have to demonstrate that 
their emissions, in conjunction with 
the effects of growth and emission 
reductions occurring since January 
6, 1975, will not violate the 
allowable increments in any PSD 
area. 

Regardless of the allowable 
increments, the national primary 
and secondary standards present 
ceilings above which ambient 
concentrations of SO2 and TSP will 
not be allowed to rise.“ As an 
illustration, assume that a Class II 
area’s annual baseline concentra- 
tion of particulate is 50 micrograms 
per cubic meter. Since the 
secondary standard for particulate 
is 60, that area will only be allowed 
to increase its annual particulate 
concentration by 10 micrograms 
per cubic meter, rather than the 19 
micrograms established by the 
allowable increment. This is a 
factor which the state must consider 
when they designate an area as 
attainment or nonattainment. 


Area Redesignations 


Industries seeking to locate in or 
near PSD areas will have to become 
familiar with the requirements of 
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the new law governing redesigna- 
tion. Indeed, redesignation to a less 
stringent classification (e.g., Class 
II to Class III) may be the only way 
for major sources to locate in some 
areas.44 For this reason, the 
redesignation provisions are likely 
to receive significant administrative 
and judicial attention. 

Except for the mandatory Class I 
areas and those areas which may 
not be redesignated to a Class III 
status, states may basically 
redesignate the PSD lands within 
their jurisdiction (including federal 
lands) as they choose so long as they 
comply with the requirements of 
§164 of the Act.* Section 164(b) 
requires that prior to redesignation 
of any area, notice shall be 
provided to the public and, if the 
area includes any federal lands, to 
the appropriate federal land 
manager.** In addition, prior to the 
required public hearing, the 


following items must be made 
available for public inspection: 


(1) A description and analysis 
of the health, environmental, 
economic, social and energy effects 
of the proposed redesignation. 

(2) Any specific plans for any 
new or modified major emitting 
facility which may be permitted 
only if the area is redesignated as 
Class III. (EPA is to promulgate 
regulations by February of 1978 to 
guide state implementation of this 
requirement.) 


In addition to these _ general 
requirements, if a state proposes to 
redesignate an area to Class III, the 
law imposes elaborate inter- 
governmental consultation 
procedures and requires the state to 
demonstrate that the redesignation 
will not cause PSD violations in any 
other area. 

Redesignations to a less stringent 


26 Id. 

2742 F.R. 57479. EPA’s proposed 
definition of potential emissions has 
generated substantial criticism from 
industry and the new Department of 
Energy. Ultimately this is an issue which will 
probably be settled by the courts. 

28 See ENVIRONMENT REPORTER - CURRENT 
DEVELOPMENTs, p. 1109 (November 25, 
1977). 

29 40 C.F.R. §52.21(d). 

30 Supra, note 28. 

31 42 U.S.C. §7472, CAA §162(b). 

32 Td. at CAA §162(a). 

33 42 U.S.C. §7474, CAA §164(a). 

34 42 U.S.C. §7473, CAA §163(b). 

35 42 U.S.C. §7479, CAA §169(4). 

36 40 C.F.R. §52.21(c). 

37 The new Act defines the baseline date as 
the date of the “first permit application in an 
area subject to this part” (i.e., part C of the 
new Act). While EPA has interpreted this to 
mean 1/6/75 (the date of the first PSD 
application under the original PSD 
regulations), it is arguable that Congress 
intended the baseline date to be unique for 
each PSD area, corresponding to the date of 


the first permit application filed in that area 
subsequent to the enactment of Part C 
(8/7/77). 

38 See 42 U.S.C. §7479, CAA §169(4) as to 
the statutory definition of the “baseline 
concentration.” EPA’s proposed definition is 
set forth in the November 3, 1977, issue of the 
FEDERAL ReEcisTErR (42 F.R. 57479). 

39 42 F.R. 57484. 

Id. 

41 Id. 

42 42 F.R. 57485. 

43 42 U.S.C. §7473, CAA §163(b)(4). 

‘4 In many areas, much or all of the 
“allowable increment” for SO2 or TSP has 
been or will soon be consumed by major 
sources commencing construction or 
modification after January 6, 1975. Proposed 
new sources may not be able to locate in such 
areas unless they are redesignated to a less 
stringent class. This is a factor which further 
underscores the significance of definition of 
"baseline concentration.” 

45 42 U.S.C. §7474, CAA §164. 

46 Id. at CAA §164(b)(1). 

# Id. at CAA §164(b)(1)(C). 

48 Id. at CAA §164(a). 


503 


| 

A 

= 


ENVIRONMENTAL LAW 


classification are likely to generate 
hostile responses from neighboring 
areas or states whose air quality is 
affected by emissions from the 
redesignated area.*® This problem 
is particularly acute in states such as 
Connecticut where out-of-state 
emissions have a significant impact 
on in-state air quality. Under the 
Act’s new review procedures, EPA, 
if requested, will review any 
proposed redesignation or major 
source permit objected to by a 
state, Indian tribe or federal land 
manager.*® Furthermore, where a 
source would be undergoing a 
preconstruction review and the 
prospective source would impact 
an area proposed for redesignation 
to a more restrictive class, approval 
for construction could not generally 
be granted until final action has 
been taken on the redesignation.*! 
Construction approval could be 
granted, however, if the proposed 
source would not violate the 
increments that would be 
applicable if the redesignation were 
approved.” 


New Preconstruction Review 
and Permit Requirements 


Applicability. The central 
mechanism for implementing PSD 
is the detailed preconstruction 
review and permit procedure of 
§165. Under EPA’s proposed 
regulations, all major stationary 
sources commencing construction 
or modification after December 1, 
1978, must conform to these new 
procedures. The new requirements 
will also apply to major sources 
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commenced prior to December 1, 
1978, if these sources did not 
receive PSD permits on or before 
March 1, 1978, (the date on which 
EPA’s new PSD regulations take 
effect) 

There are two basic types of 
requirements involved in the new 
preconstruction review section. 
The first relates to air quality 
analysis. The second concerns 
application of best available control 
technology (BACT) to proposed 
new sources. Special requirements 
are imposed where a source would 
impact a federal Class I area. 

Air Quality Analysis Require- 
ments - Even before a PSD permit 
application may be filed, a detailed 
source impact assessment must be 
made available to the public. The 
required impact analysis must 
assess the source’s impact on air 
quality, visibility, soils and 
vegetation and include a 
description of area climate and 
meteorology. Air quality impacts 
must be analyzed using specified 
EPA models unless the EPA model 
is shown to be inappropriate.*4 

Effective August 7, 1978, one 
year’s continuous air quality 
monitoring data will be required as 
part of PSD permit applications.** 
Monitoring data for less than one 
year are acceptable if such data are 
obtained during a time period when 
the maximum air quality 
concentrations are anticipated or 
predicted (e.g., summer and early 
fall oxidant levels will generally 
suffice).5® Since monitoring data 
will be required after August 7, 
1978, sources applying shortly after 
this date would have had to begin 
monitoring in August of 1977 unless 
representative data will otherwise 
be available. This requirement 
applies only to criteria pollutants 
that will be emitted in a potential 
amount which exceeds 100 tons per 
year." 


e No source subject to the new 
preconstruction requirements may 
be constructed in any area of the 
United States unless the owner 
demonstrates that his proposed 
emissions (in conjunction with the 
effects of emissions growth and 
pollution control in the impacted 
area after Jaruazy 6, 1975) will not 
exceed the allowable increments in 
any PSD area.*® 


New sources must be analyzed 
not only for their air quality impact 


in their immediate area, but also for 
their impact on distant areas.®® For 
instance, construction of a power 
plant proposed for location in a 
Class III area might be prohibited if 
its emissions were found through air 
quality modeling to violate the 
increments of a Class II area several 
miles away. Generally, the farther a 
source is located from a particular 
area, the less significant its air 
quality impact on that area will be. 
However, because computer 
modeling techniques can estimate 
small impacts on increments for 
sources hundreds of miles from the 
impacted area, EPA is considering a 
“significance level” scheme for 
analyzing such long-range 
impacts.®! 

EPA is also considering the 
possible application of preliminary 
screening techniques to determine 
if a full modeling analysis would be 
necessary for each preconstruction 
review.® A “screening technique” is 
a simplified analytical method 
which is easy to implement and 
incorporates relatively conserv- 
ative estimates of the air quality 
impact of a source. For instance, if 
the results of the screening would 
indicate a maximum ambient 
impact of less than one-half of the 
allowable increment for the source, 
the source could be assumed to be 
approvable and no further ambient 
analysis would be required. 

e No source subject to PSD 
review may be constructed in any 
area unless the owner or operator of 
such source demonstrates that 
emissions from such source will not 
cause or contribute to air pollution 
in excess of any ambient air quality 
standard in any Air Quality Control 
Region.* No such demonstration 
shall apply, however: where a 
source is modified but does not 
increase the emissions of any 
criteria pollutant and would not 
adversely impact air quality in the 
affected area, or for temporary 
emissions, such as those associated 
with the construction phase of a 
source.® 


e preconstruction pro- 
visions of the new Act require an 
analysis of air quality impacts 
projected to result from growth 
“associated with” the proposed 
facility.66 Under EPA’s proposed 
regulations (40 CFR 52.21), the 
agency has chosen to limit the 
applicability of this potentially 
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onerous requirement to those 
proposed new or modified sources 
which create significant secondary 
impacts.® 

It is not clear whether the 
legislative intent was to include the 
potential future indirect effects 
identified in the growth analysis in 
the PSD increments and NAAQS 
ceilings review. EPA has indicated, 
however, that it intends to limit 
approval or disapproval of a major 
source permit on the direct 
emissions of that source. 


Nevertheless, where a new source 
will immediately cause specific and 
well defined indirect or secondary 
emissions which can be accurately 
quantified, EPA intends to consider 
such secondary emissions in the 
PSD increments and NAAQS 
ceilings review.® 

e The new law imposes an 
obligation on the regulatory 
authority to require the owner of an 
approved major source to conduct 
such post-construction ambient air 
monitoring as may be necessary to 


determine the source’s impact on 
air quality.®® Due to the inaccuracy 
of existing measurement methods 
and the general unavailability of 
reliable baseline air quality data for 
1974, EPA’s proposed regulations 
do not specifically require post- 
construction monitoring to 
determine how much of the 
allowable increment has been “used 
up.” In actual practice, assessment 
of the available increment is 
normally accomplished through an 
accounting procedure whereby 


47 An example of such an_ interstate 
pollution dispute is the recent action by the 
State of New Jersey to force Pennsylvania to 
enforce its SIP against alleged violations by 
sources in the Philadelphia area. New Jersey 
claimed that these violations aggravated air 
quality within its jurisdiction, thereby 
forcing the state to adopt more stringent 
controls than would otherwise be required. 

50 42 U.S.C. §7474, CAA §164(d). 

51 See 42 F.R. 57486. 

53 42 F.R. 57479. 

54 42 U.S.C. §7475, CAA §165(e) (3). 

55 Id. at CAA §165(e) (2). 

56 Id. See also 42 F.R. 57486. 

57 Td. See also 42 F.R. 57477. Proposed for 
codification at 40 C.F.R. §51.24 (e)(6)(ii). 

5842 U.S.C. §7475, CAA §165(a)(3). 
°Note: Facilities in existence on August 7, 


1977, in Class II areas need not make this 
demonstration prior to modification or 
expansion if: (1) The allowable emissions 
(with BACT) will be less than 50 tons per 
year, and (2) The owner demonstrates that 
National Standards for SO2 and TSP won't 
be exceeded. 

Also, state governors will be allowed to 
exempt the increased emissions from sources 
ordered to convert to coal. If such an 
exemption is granted, these increased 
emissions will not be counted against the 
allowable increments for up to five years. 

59 42 U.S.C. §7475, CAA §165(b). 

60 See 42 F.R. 57486 Proposed for 
codification at 40 C.F.R. §52.21(e)(9). 

61 42 F.R. 57472. 

62 42 F.R. 57473. 

63 Td. 

64 42 U.S.C. §7475, CAA §165(a) (3). 


85 42 U.S.C. §7473, CAA §163(c). 

66 42 U.S.C. §7475, CAA §165(a) (6). 

87 42 F.R. 57486. Proposed for codification 
at 40 C.F.R. §52.21(e)(8)(iii). One method 
cited by EPA for analyzing future 
“associated growth” is found in the EPA 
contracted report, GrowTH EFFECTS OF 
Major Lanp Use Projects: Votume III- 
Summary (EPA 450/3-76-192-c, September 
1976) U.S. EPA, Office of Air and Waste 
Management, Office of Air Quality Planning 
and Standards, Research Triangle Park, 
North Carolina 27711. That method limits 
associated growth analysis to new sources or 
modifications which themselves require an 
increase in source personnel by a minimum 
of 2,250 people. 

68 42 F.R. 57482. 

69 42 U.S.C. §7475, CAA §165(a) (7). 

70 42 F.R. 57472. 


LOCATE RS 


TR ATION AN 
MISSING HEIRS? 


We specialize in locating: 


Heirs to estates, heirs to trusts, beneficiaries, legatees, 
witnesses and missing people, including complete 
genealogical proof; documentation and charts. 


INCORPORATED 


Our method of operation 
complies with 
Florida Bar Professional Ethics Opinion 77-8* 

and is licensed and bonded by 
the State of Florida 
under F.S. Ch. 493 
*Florida Bar News (November 10, 1977) 


Northern Branch 


Corporate Headquarters: 
616 E. Altamonte Drive ¢ Altamonte Springs, Florida 32701 


OFFICES LOCATED THROUGHOUT THE UNITED STATES AND ABROAD 
OVER A DECADE OF EXPERIENCE 


72N. Main Street ©Concord, N.H. 03301 


(305) 831-2000 
(603) 228-8221 


VOLUME 52, NUMBER 6, JUNE 1978 


| 
505 


ENVIRONMENTAL LAW 


atmospheric modeling of 
individual sources will be used to 
keep track of the available (or 
“unused”) increment as sources and 
emissions are increased or 
decreased.”° 


Best Available Control 
nology (BACT) 


In addition to the detailed air 
quality analysis outlined above, 
sources subject to PSD precon- 
struction review will also be 
required to install “best available 
control technology” (BACT)."! This 
BACT requirement applies to every 
pollutant regulated by EPA under 
the Clean Air Act, not just the 
criteria pollutants.77 EPA has, 
however, taken some of the sting 
out of the BACT provision by 
proposing a 100 ton/year cutoff. 
According to this proposal, BACT 
will only be required for those 
pollutants whose potential emission 
rate exceeds 100 tons per year.” It is 
interesting to note that the Act does 
not expressly authorize EPA to 
establish this 100 ton/yr. cutoff. 

The Act defines BACT as an 
emission limitation reflecting the 
maximum achievable level of 
pollution reduction.’74 The level of 
emission control required by BACT 
will always be determined ona case 
by case basis, rather than 
automatically applying any 
applicable NSPS which was the 
policy under EPA’s original PSD 
regulations.?> These case by case 
analyses must consider such factors 
as cost, energy implications, nonair 
quality impacts and technology.”® 
Under the new Act, any applicable 
NSPS or NESHAP standards 
represent the minimum level of 
control which must be achieved.” 


Tech- 


Since BACT determinations will 
be made on a source-specific basis, 
the possibility for inequitable 
application of the law is very real. 
Several states have expressed 
concern that BACT determinations 
be consistent among the various 
states so as to avoid industrial 
“forum shopping.” Although EPA 
has not yet announced a position on 
this problem, one suggested 
solution would be a centralized 
system for informing states of 
BACT determinations made by 
EPA and other states.”* States which 
show a pattern of lax application of 
the BACT requirement could 
thereby be identified. Once 
identified, EPA could use its 
powers under §110 or 113 of the Act 
to compel recalcitrant states to 
tighten their requirements.”® 


Finally, it must be noted that 
BACT represents the minimum 
level of control required for sources 
subject to PSD review. Thus, if the 
permitting authority finds that an 
allowable increment or ceiling will 
be exceeded even after BACT is 
applied, an even more stringent 
level of control must be required 
(i.2., “better than best”) so as to 
prevent such a violation. (A close 
reading of §§161 and 163 of the 
Act’s new PSD provisions seems to 
indicate that states may have to go 
beyond the preconstruction review 
requirements of §165 if necessary to 
prevent violation of the allowable 
increments or ceilings; if so, this 
would mean that such states would 
have to impose controls on existing 
sources and/or minor new sources). 


Special Requirements for 
Protecting Federal Class | Lands 


The 1977 amendments impose 
special procedures where a 
proposed source’s emissions would 
affect Class I federal lands.*° The 
federal land manager will have an 


affirmative responsibility to protect 
the air quality related values 
(including visibility) of any such 
lands.*! According to the legislative 
history of the amendments, the 
term “air quality related values” 
refers to the fundamental purpose 
for which such lands have been 
established and preserved by the 
Congress. In addition to visibility, 
which is specifically cited in the 
amendments, other “air quality 
related values” that may be 
considered include odor, damage 
to flora and fauna, geologic and 
cultural characteristics, acid rain 
and climate.*? Consequently, if a 
federal land manager demonstrates 
to EPA that any emissions from a 
proposed major source will have an 
adverse impact on the air quality 
related values of the Class I area, 
even if increments will not be 
exceeded, a permit may not be 
issued.*8 


On the other hand, if the federal 
land manager certifies that 
emissions will have no adverse 
impact on air quality related values, 
and if the preconstruction 
requirements are otherwise met, 
then the state may authorize EPA to 
issue a variance from the applicable 
Class I increments.*4 Such a 
variance allows an increase to 
increments similar to those 
permitted in Class II areas except 
as regards the three-hour sulfur 
dioxide maximum.*® The 
amendments also provide a sulfur 
dioxide variance at a level between 
the Class I and Class II increment 
concentration.®® This variance 
could be granted by the Governor, 
with the federal land manager’s 
concurrence, or it could be granted 
at the Governor’s request over a 
federal land manager’s objection 
upon a Presidential finding that 
such a variance is in the national 
interest.57 


42 U.S.C. §7475, CAA §165(a) (4). 

72 Id. This includes all pollutants regulated 
by NSPS, NESHAP or the automotive title of 
the Act, as well as all criteria pollutants. For 
pollutants other than SO2 and PM, the BACT 
requirement is the most significant aspect of 
PSD. 

73 42 F.R. 57481, 57485. To be codified at 
40 C.F.R. §52.21(e)(3)(i). 

74 42 U.S.C. §7479, CAA §169(3). 

75 42 F.R. 57481. 

76 Supra, note 74. 


7 Id. 

7842 57473. Note: The BACT 
determination will be made by the states 
except in those states where EPA is enforcing 
all or portions of the SIP. However, EPA 
must approve all state BACT determinations 
in the case of sources seeking to locate in 
Class III areas where: the proposed 
emissions would exceed an increment that 
would be allowed if the area were 
designated Class II; and no NSPS has been 
promulgated by EPA for the particular 


source category. 

7942 U.S.C. §7410, CAA §110(c); 42 
U.S.C. §7413, CAA §113(a)(2). 

80 42 U.S.C. §7475, CAA §165(d). 

5! Td. at CAA §165(d)(2)(B). 

82 See 42 U.S.C. §7475, CAA 
§165(e)(3)(B). 

83 42 U.S.C. §7475, CAA §165(d)(2)(C). 

ad. 

85 Id. 

86 42 U.S.C. §7475, CAA §165(d)(2)(D). 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the largest and the oldest title insurance company 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


SERVICES 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
... $0 your research problem doesn’t 
remain ‘“‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 
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